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Standard Xut Margarine ('ompany of Florida, 

Appellant, 


Andrew AY. Mellon and Ogden L. Mills, Appellees 


BRIEF OF APPELLANT 


STATEMENT OF THE CASE 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia entered afjter ap¬ 
pellant (plaintiff below and hereinafter referred to as 
“plaintiff”) elected to stand on its declaration when 
that Honorable Court sustained demurrers jthereto 
filed on behalf of the appellees (defendants belbw and 
hereinafter referred to as “defendants’’). The pur¬ 
pose of the appeal, therefore, is to determine whether 
or not a cause of action is stated in the declaration. 
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The declaration, which is set forth in full beginning 
at page 2 of the record, and as amended page 16 and 
79 and as amplified by a bill of particulars (R. 17) and 
amended bill’of particulars (R. 56), alleges in sub¬ 
stance that plaintiff is a Florida corporation operat¬ 
ing a business at Jacksonville, Florida, known as the 
Standard Xut Margarine Company of Florida. That 
tlte defendants, Andrew \V. Mellon and Ogden L. 

Mills, were Secretary of the Treasure and Under- 

* • 

Secretary of the Treasury, respectively, and as such 
were charged with the dutv of administering and ex- 
ecuting the Revenue laws of the United States. That 
from April, 1928, to July 10, 1951, plaintiff was en¬ 
gaged in the manufacture and sale of a food product 
soid under the trade name of Southern Xut Product, 
which product was composed entirely of vegetable oils, 
salt, water and coloring matter, and contained no in¬ 
gredient of an animal derivation nor anv element 
named in the Act of August *2, 1886, as an ingredient 
of oleomargarine. That the business was begun after 
the Commissioner of Internal Revenue, acting under 
the direction of and with the knowledge of defendants, 
had assured plaintiff by letter that products similar 
to that proposed to be manufactured by plaintiff had 
been held not taxable by the courts and that plaintiff 
had the same right to manufacture similar products 
tax free as was being enjoyed by those firms that 
secured these favorable court decisions, and after said 
Commissioner had issued rulings that such products 
wore not taxable as oleomargarine, and not subject to 
the pro i -bv s ..f <ho oleomargarine law. That at no 

:ime have defendant.-' or their subordinates bv analysis 

* * 

as required by law decided the plaintiff's product was 
taxable by law as oleomargarine, but arbitrarily, 


H 


3 


v- 

► 


i ► 


► 

► 


illegally, capriciously, contemptuously, oppressively 
and without color of law have demanded of plaintiff a 
tax on its product and demanded of plaintiff’s! dealers 
in said product that they procure licenses as j dealers 
in oleomargarine. That plaintiff had by September I, 
1929, built up and established a very valuable and 
profitable business which would have so continued 
until July 10th, 1931, when for the first timp a law 
became effective taxing such products, had it pot been 
for the illegal, etc., acts of defendants. That products 
identical to plaintiff’s had been manufactured and sold 
throughout the United States since 1924 and tljat such 
products had been held by the courts not to be (taxable 
as oleomargarine and attempts of defendants! to de¬ 
clare them taxable as oleomargarine bv Treasure 
Decision had been enjoined by the courts ahd such 
Treasurv Decisions revoked bv defendants.! That 

• • i 

defendants had given notice that such produces were 
not taxable as oleomargarine or their manufacture 

*• i 

and sale subject to the oleomargarine laws. Tljiat not¬ 
withstanding this defendants and their subordinates, 
with the knowledge and consent of and under the 
direction, instructions and approval of defendants, in 
April, 1929, made and caused to be made an assess¬ 
ment against plaintiff on account of the manufacture 
of said product and demanded of plaintiff and its 
dealers a compliance with the oleomargarine lalws and 
through the collectors arbitrarilv, etc., notified dealers 
that they were so subject to said laws and thereby 
caused the damage complained of. That such inotices 
were repeated about September 1, 1929. 

That in January, 1930, plaintiff secured an injunc¬ 
tion against the Collector of Internal Revenue in 
Florida, which on appeal was sustained by the Circuit 
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Court of Appeals of the 5th Circuit, which court held 
the acts of defendants to be arbitrary, without color 
of law, capricious and contemptuous. That said deci¬ 
sion was sustained by the Supreme Court of the 
United States, which court added that the said acts of 
defendants were arbitrary and oppressive, and such a 

discrimination as to be in violation of the Constitution. 

« 

That defendants arbitrarily held that said injunc¬ 
tion granted by the District Court did not apply 
during appeal and arbitrarily and illegally interfered 
with plaintiff's business in Florida bv notifving oil 
that said products were taxable, and notwithstanding 
said injunction defendants arbitrarily and oppres¬ 
sively interfered with plaintiff’s business in other 
states. That as a result of these arbitrary, wanton, 
capricious, illegal, malicious, oppressive and contin¬ 
uous acts, plaintiff's business was injured and inter¬ 
fered with in Florida and entirelv destroved in other 

* * 

states, notwithstanding defendants well knew there 
was no law taxing it prior to July 10, 1931; that plain¬ 
tiff suffered large losses which are numerated. 

The defendants each filed motions for extensive and 
minute bills of particulars (IT 7, 109) which over the 
objections and exceptions of plaintiff were allowed by 
the court (R., 13, 14, 15). This order required plaintiff 
to furnish names of its witnesses, its evidence and a 
vast amount of other information of which defendants 


had full knowledge, and of documentary evidence, the 
originals of which were in defendants’ possession. 

To the declaration a demurrer was filed on behalf 
of each defendant (R. 70 and 76), which demurrers 
were sustained by the court (R. 108) and a long opin¬ 
ion filed (R. 79). Thereupon the court, on being in¬ 
formed that plaintiff elected to stand on its declara- 
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tion, entered judgment against it and from that judg¬ 
ment this appeal is taken. (R. 108, 109). 

I 

HISTORY OF THE PRODUCT 

A product such as the one in question was firjst pro¬ 
duced bv tlie Higgins Mfg. Co. of Rhode Island under 
the trade name of “Xut-Z-All.” In compliancfe with 
Section 14 of the oleomargarine law that company sub¬ 
mitted its product to the Commissioner of Internal 
Revenue for analysis and inspection and on January 
20, 1922, the Commissioner by letter informed the 
manufacturer that an analysis showed that it <jlid not 
resemble butter in flavor, body, texture or appearance, 
and was not taxable as oleomargarine. (Higgins v. 
Page, 297 Fed. 644, and R. 34, 35). On December 1, 
1922, the Commissioner informed that company that 
he had arrived at a contrary conclusion and that the 
product was taxable at 10c per pound. Seizures of 
the product were made by the Collector and j an as¬ 
sessment of $16.50 on 165 pounds was made. The com- 
pany paid and filed suit to recover and the case was 
tried before Judge Brown in the District Couj*t, who 
decided that the product was not made in invitation 
or semblance of butter and not taxable as oleomar¬ 
garine. The question as to whether vegetable oils were 
taxable under the oleomargarine law was not decided 
by the court and a requested finding of law that 
etfect was denied, the court expressing a doubt as to 
whether they were taxable. Xo appeal was! taken, 
and the company resumed the manufacture and sale 
of the product tax free. 

On August 20, 1924, R. M. Estes, Deputy Commis¬ 
sioner, wrote the Institute of Margarine Manufactur¬ 
ers that the court had held the product not taxable as 
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oleomargarine and that the fact that some were being 
advertised and ^old by retailers as a substitute for 
butter would not make the product taxable. (R. 35). 

The Baltimore Butterine Company began the man¬ 
ufacture of a similar product under the trade name of 
“Xu-ine" in 1924, and submitted samples for analysis 
and inspection,-and on November 5, 1924, received a 
letter from R. M. Estes, Deputy Commissioner, stat¬ 
ing that it did not have the texture, taste or general 
appearance of butter, and was not taxable as oleo¬ 
margarine. (R. 36) 

The Ed. 8. Vail Butterine Co. of Chicago began the 
manufacture of a similar product under the trade 
name of 4 4 Fla vomit" and submitted samples for an¬ 
alysis and inspection, and on August 19, 1926, re¬ 
ceived a letter from R. M. Estes, Deputy Commis¬ 
sioner, stating that it appeared to be the same as the 
Higgins product 1 held to be not taxable by the court, 
and that “Flavonut” would not be taxable as oleo¬ 


margarine. (R. 37). 

On January 29, 1927, R. M. Estes, Deputy Commis¬ 
sioner, wrote the Ideal Food Products Co. of Peoria, 
Illinois, that its similar product ‘ 4 Sunbeam’’ was not 
taxable. (R. 38). 

The Dixie Manufacturing Co. having submitted a 
sample of their product to the Commissioner with a 
request for a ruling as to its taxability, were advised 
bv him through the Collector on Julv 24, 1928, that 
the sample was similar to those products which the 
courts held not taxable and therefore it was privileged 
to make a similar product if it so desired. (R. 39, 40). 

The E. F. Drew Co. of Xew York City was advised 
on July 30, 1928, that in view of the adverse court 
decisions it was privileged to manufacture a similar 
product tax free. (R. 48) 


I 


On April 1, 1927, Commissioner Blair, with tljie ap¬ 
proval of defendant Mills, promulgated Treasury 
Decision 4006 holding such products taxable if cplored 
to look like butter. j 

The Higgins Mfg. Co. filed a suit for injunction 

i 

against the Collector of Internal Revenue of Rhode 
Island, and on July 18, 1927, Judge Lowell granted 
an injunction restraining that Collector from in any 
way attempting to tax the product as oleomargarine, 
or attempting to tax its dealers as dealers iij oleo¬ 
margarine. (Higgins v. Page, 20 Fed. (2) 748).! This 
injunction was later made permanent. Xo appeal was 
taken. 

On June 20, 1927, the Baltimore Butterine Cp. filed 
a suit for injunction in the Supreme Court of the Dis¬ 
trict of Columbia against D. H. Blair, Commissioner, 
R. M. Estes, Deputy Commissioner, and Andrjew AV. 
Mellon, Secretarv of the Treasure, and on Julv 17, 
1927, Justice Bailey granted a temporary injunction 
against these defendants restraining them fromjin any 
way attempting to enforce the Treasury Djecision 
against the product “Xu-ine.” This injunction was 
made permanent Dec. 16, 1927, by order of Justice 
Hoehling. Xo appeal was taken. (R. 85, 86; and 49 F. 
(2d) 81) ! . 

Notwithstanding, and in violation of these 'injunc¬ 
tions, defendant Mills on August 31, 1927, approved 
Treasury Decision 4085 stating that Treasury Deci¬ 
sion 4006 would take effect January 1, 1928, land on 
December 23, 1927, defendant .Mellon, notwithstanding 
and in violation of this injunction, approved Treasury 
Decision 4114 stating that T. D. 4006 would take effect 
July 1, 1928. On April 13, 1928, defendant i Mellon 
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approved Treasury Decision 4149 revoking Treasury 
Decision 400(>. 

At the pending session of Congress, hills were intro¬ 
duced in both the House of Representatives (H. R. 
10958) and the Senate (S. 3247) designed to make 
these products taxable. The Revenue Department 
recommended the passage of the bills. Neither bill 
came to a vote. 

On March 29,i 1928, R. M. Estes. Deputy Commis¬ 
sioner. wrote the Collector of Internal Revenue at 
Jacksonville, Florida, that plaintiff, who desired to 
manufacture and sell a product known as Southern 
Nut Product, which was the same as the Higgins and 
Baltimore Butterine products, that plaintiff had the 
same privilege of manufacturing a similar product tax 
free as was being enjoyed by those manufacturers 
who had obtained favorable court decisions. (R. 32, 33) 

Plaintiff built up a large and valuable business in 
the product and Iliad assured its customer-dealers that 
such products were not subject to the oleomargarine 
law, and that they as dealers were not subject to the 
special taxes as dealers in oleomargarine as provided 
bv that law. 

On April 29, 1929, without having been notified 
(R. 4) that its product was considered taxable and 
without hearing as of a contested case under Section 
14 of the oleomargarine law, or otherwise, plaintiff 
received from the Collector of Internal Revenue at 
Jacksonville, Florida, a notice and demand for $5,000 
tax on an estimated amount of its product manufac¬ 
tured in January, 1929 (R. 33 and 49 F. (2d) 83), and 
on or about April 24. 1929, plaintiff and its customer- 
dealers received from the various Internal Revenue 
Collectors in their respective districts a notice that 


I 
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Southern Xut Product was taxable as oleomargarine 

i 

and that wholesale dealers therein were subject to a 
special tax of $480.00 and retail dealers therein to a 
tax of $48.00 per annum. (R. 41, 42, 43). \ 

On February 19, 1929, a company known las the 
Harrow-Taylor Butter Company, of Kansasj City, 
Missouri, filed suit against the defendant ^lellon, 
R. M. Estes and I). II. Blair, in the Supreme ('hurt of 

i 

the District of Columbia seeking an injunction from 
taxing a product manufactured by them known as 
“Riclmut Shortening.” Defendant Mellon was per¬ 
sonally served in this case and personally svj'ore to 
the answer tiled. This injunction was denied by [Justice 
Bailey on April 20, 1929, on the ground that defend¬ 
ants alleged that the product sold was not tlije same 

i 

as the sample submitted for analysis, and thajt there 
had been no adjudication holding the product ljot tax- 
aide. Defendants in their answer denied tljiat the' 
product was the same as “Xut-Z-All” and “Xju-ine.” 
(R. 87, 88). | 

On April 30, 1929, plaintiff, with others, tiled a suit 
for injunction in the Supreme Court of the District 
of Columbia against Blair and Estes seeking) to re¬ 
strain them from taxing its products as oleomargarine. 
Because of congested calendar due to District! of Co- 
lumbia condemnation cases, these cases never <hime to 

7 i 

trial. Justice Bailey refused to grant a temporary 
injunction on the grounds that the answer deijied the 
products were the same as the Higgins product and 
alleged that the products were different frjom the 
samples submitted. (R. 88, 89). 

In July, 1929, the District Court in Missouri held 
the product of the Harrow-Taylor Butter Company 
taxable as oleomargarine because it was us<^d as a 
substitute for butter. 
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On August 24-, 1929, Commissioner Lucas by letter 
notified all Collectors of Internal Revenue, who in turn 
notified plaintiff and all of plaintiff’s dealers, that its 
product was taxable as oleomargarine. (R. 41, 42). 
Plaintiff thereupon paid the tax of 10c per pound on 
its product and sold only to dealers who already held 
or procured licenses as dealers in oleomargarine. De¬ 
fendants, while insisting that plaintiff so tax-pay its 
oroduct and sell onlv to dealers holding a license, did 
not require the same of plaintiff's competitor, the Hig¬ 
gins Mfg. Co., who continued to sell-tax-free, and to 
dealers not holding licenses to sell oleomargarine. This 
continuing, plaintiff on December 26, 1929, filed in the 
United States District Court at Jacksonville, Florida, 
a petition for injunction against Miller, Collector of 
Internal Revenue for Florida, seeking to enjoin him 
from attempting to tax plaintiff’s product as oleo¬ 
margarine or to tax its dealer-customers as dealers in 
oleomargarine. On January 7, 1930, Judge Jones 
granted a preliminary injunction and after a full hear¬ 
ing on March 4, 1929, made the preliminary injunction 
permanent. At the hearing, plaintiff proved to the sat¬ 
isfaction of the court that its product was identical 
with that of the Higgins Mfg. Co. and though this was 
denied by defendant, no proof was offered to sustain 
the defense. 

At the 1929-30 session of Congress another bill (H. 
R. 6) was introduced and passed, effective July 10, 
1931. Commissioner Lucas recommended passage of 
the bill (Cong. Rec. 71st Cong. 2nd Ses. Feb. 1, 1930, 
p. 2998, Cong. Rec. May 26, 1930, p. 9930). (See quo¬ 
tation and comments 49 F. (2d) 79, et seq.). Defendant 
.Mellon submitted a report to the Committee on Agri¬ 
culture & Forestry as follows: 


’i 


4 ‘Report of the Secretary of the Treasury” 

“The proposed legislation is designed to bring 
within the taxing and regulatory provisions of 
the act mentioned certain substances or mixtures 
which are now being manufactured and | placed 
on the market as colored cooking compounds. 
For many years the Treasury Department has 
held that cooking compounds or substitutes for 
lard which are placed on the market in goojd faith 
as such, and which do not resemble butter in gen¬ 
eral characteristics, are exempt from tax *js eleo- 
margarine. It was discovered, however, jin the 
administration of the oleomargarine law that cer- 
tain manufacturers were making and selling a 
product which they labeled as a cooking com¬ 
pound but which was artificially colored sp as to 
resemble butter and was so palatable asl to be 
adaptable for use as butter. 

“When these colored cooking compounc 
first brought to the attention of the Commi 
of Internal Revenue for the exercise of his 
to decide what compounds shall be taxed 
the oleomargarine act of 1886, conferred upon 
him bv section 14 of that law, he took a jlenient 
attitude and advised the manufacturers that the 
product would not be subject to the tax so long 
as they labeled, sold and advertised the products 
in good faith as cooking compounds. Hqwever, 
the manufacture of these products increased, and 
dealers commenced to advertise and sell sbme of 
them as suitable for table use and to hold them 
out to the consuming public, in some instances, 
as being as good as or even preferable, to butter. 

“The commissioner thereupon reconsidered his 
previous conclusion and decided that these prod¬ 
ucts were taxable under the oleomargarine law. 
A Treasure decision (Treasure Decisiorl 4006, 
dated April 1, 1927) was promulgated with the 
object of subjecting to tax as oleomargarine all 
cooking compounds, either colored or uncjolored, 


s were 
Ssioner 
power 
under 
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prepared in such a way as to cause the resultant 
product to assume a flavor, texture, and appear¬ 
ance resembling that of butter. Proceedings were 
thereupon brought in the courts by the manufac¬ 
turers of the products and the courts issued in¬ 
junctions in two jurisdictions which prevented 
execution of the terms of that ruling in either of 
them. 


**Cooking compounds so prepared are actually 
being sold to the public by dealers as substitutes 
for butter. From the standpoints of appearance 
and use these products are to all intents and pur¬ 
poses substantially the same article as oleomar¬ 
garine. Manufacturers and dealers selling these 
products are thus enjoying an unfair advantage 
over manufacturers and dealers in oleomargarine 
who are compelled to pay taxes and submit to the 
regulatory provisions of the present oleomar¬ 
garine law. Through the sale of these compounds 
bv dealers as a substitute for butter a fraud is 


being perpetrated upon consumers which would 
be prevented to a large extent if the products were 
plainly branded as oleomargarine, a substance 
which is widely known and which, consequently, 
is usually recognized and sold for just what it is. 

44 For the reasons indicated the definition of 


oleomargarine should, in the opinion of this de¬ 
partment, be amended so as to include products 
of the character of those referred to. The enact¬ 
ment of the proposed legislation is therefore rec¬ 
ommended. ’ 7 


Notwithstanding this injunction in Florida permit¬ 
ting plaintiff’s product to be manufactured tax-free, 
defendants continued to insist that its dealers in other 
states procure licenses under the oleomargarine law 
before selling plaintiff’s product. This ruined plain¬ 
tiff’s business in those states and on May 1, 1930, 
plaintiff filed a petition for injunction in the United 
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States District Court for the Northern District of 
Georgia against Rose, Collector, seeking to!restrain 
him from attempting to tax plaintiff’s dealers. This 
injunction was denied by Judge Sibley on tin? ground 
that Section 3224 R. S. prohibited an injunction 
against a tax, but the court did grant an injunction 
pending appeal of the case to the Circuit Court of 
Appeals of the Fifth Circuit. On October fO, 1930, 
plaintiff filed a petition for injunction against one 
Jones, Collector of Internal Revenue for South Caro- 
lina. Judge Cochran denied the petition on tjie same 
ground as Judge Sibley. 

On December 2, 1930, plaintiff filed in the Supreme 
Court of the District of Columbia a petition! for in¬ 
junction against David Burnet, Commissioner of In¬ 
ternal Revenue, to restrain him from taxing jits pro¬ 
duct or dealers. This injunction was granted |by Jus¬ 
tice Adkins pending the outcome of the Florjda case 
which was pending on appeal to the Fifthj Circuit 
Court of Appeals. (R. 91, 92). | 

The Government appealed the decision olj Judge 
Jones and plaintiff appealed from the decision of 
Judge Sibley. Both were heard by the Circuit Court 
of Appeals for the Fifth Circuit on February ^3, 1931, 
and on April 22, 1931, that court sustained |the de¬ 
cision of Judge Jones and reversed the decision of 
Judge Sibley. (See 49 F. (2d) 79). The petition of 
the Government for a writ of certiorari to the| United 
States Supreme Court in each case was granted, and 
on February 15, 1932, the Supreme Court sustained 
the decision of the Circuit Court of Appeals ^284 U. 
S. 49S). I 

On July 10, 1931, an amendment to the oleomargar- 
ine law taxing vegetable oil products had become ef- 
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feetive so that plaintiff had no business after that 
date, and the damage claimed herein is for the period 
preceding that date. 

The decisions just mentioned are very full and com¬ 
plete. They involve the same plaintiff, the same pro¬ 
duct, and while not nominally the same defendants, the 
la manure of those decisions is directed against the 
Commissioner and these defendants, rather than the 

Collector named as defendant. Thev establish the law 

•> 

of this case. 

QUESTION INVOLVED 

Whether defendants are personally liable to plain¬ 
tiff for injuries 1 to its business resulting from their 

acts as Secretarv of the Treasure, and Under-Secre- 

* * / 

tarv of the Treasure, said acts being admittedlv wan- 
ton, arbitrary, capricious, contemptuous, oppressive, 
malicious, wrongful, illegal without color of law and 
in violation of plaintiff's constitutional rights. 


ASSIGNMENT OF ERRORS 

1. The court erred in sustaining the demurrer of 
defendant Andrew W. Mellon. 

1. The court erred in sustaining the demurrer of 
defendant Ogden L. Mills. 

3. The court erred in entering judgments in favor of 
the defendants. 

4. The court erred in holding and deciding that de- 
fendants are privileged from a suit for damages. 

5. The court erred in holding and deciding that the 
acts of defendants were simply acts in excess of juris¬ 
diction and not acts done in the clear absence of jur¬ 
isdiction. 


! 
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C). The court erred in holding that the actls com¬ 
plained of were acts requiring the exercise oi‘ judg¬ 
ment and discretion. 

7. The court erred in holding that the complained 
of acts did not constitute taking of plaintiff’s property. 

i 

8. The court erred in holding and deciding that the 
defendants and the Commissioner of Internalj Reve¬ 
nue, having acted in excess of their jurisdiction, mal¬ 
iciously, arbitrarily and capriciously, are privileged 
from suit. 

9. The court erred in holding and deciding tjiat the 
defendants and the Commissioner of Internal Revenue 
complied with the law in determining that plaintiff’s 
products were taxable as oleomargarine. j 

10. The court erred in failing to take as facts the 
allegations of the declaration and the bill of particu¬ 
lars. 

11. The court erred in that the findings of fact upon 
which its decision is grounded conflict with ijhe ad- 

l 

mitted facts as alleged in the declaration and! bill of 
particulars. 

12. The court erred in not holding that the declara¬ 
tion states a cause of action against defendants and 
each of them. 

13. The court erred in entering its order granting 
the motions of defendants for a bill of particulars. 

14. The court erred in taking as facts the iallega- 
tions in an answer filed by Commissioner I). H|. Blair 
and Deputy Commissioner R. M. Estes in the pase of 
Ed. S. Vail Butterine Company et al v. Blair et al, 
Equity Xo. 49751 in the Supreme Court of the District 
of Columbia. 

15. The court erred in holding that the rule qf priv¬ 
ilege applicable to the judicial acts of courts as ex- 


i 
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tended to 
heads of 
defendant 


apply to official communications made by 
executive departments is available to these 


SUMMARY OF ARGUMENT 


I. 


The defendants, having acted without authority, 
are personally liable for the damages sustained 
plaintiff. 


a. Defendants must produce a law authorizing 
the complained of acts where their defense 
is immunity as public officers. This defense 
fails as they cannot produce such a law. • 

b. There was no law authorizing defendants to 

tax plaintiff’s product or demand a tax of 
its dealers and the facts and law in this case 
are res ad judicata. 


c. The ktw has alwavs meant what the 

% 

Supreme Court construed it to mean. 

d. A law later declared unconstitutional is no 
protection. 

e. The complained of acts were unconstitu¬ 
tional for which defendants are personally 
liable. 


II. Where the statute prescribes certain procedure 
to be followed before a tax can be assessed, a 
failure to strictly observe that procedure ren¬ 
ders the action coram non judice and void. 


a. Under the law, there was no jurisdiction 
except in contested cases. There was no 
contested case at the time plaintiff’s product 



was taxed. Investigation was ex | parte 
without notice or opportunity for a hdaring. 

b. The defendants had no discretionary powers 
over plaintiff’s product and their construc¬ 
tion of the act was purely an exercisje of a 
ministerial dutv. 


III. Plaintiff's product was not an article madje tax¬ 
able by the Oleomargarine Act. It was pot an 
article over which defendants had any jurisdic¬ 
tion whatsoever and therefore anv act iA rela- 
tion thereto or an assumption of any jurisdic¬ 
tion was a void act and a usurped jurisdiction 
for which the defendants are liable. 


a. The defendants’ acts resulted in tlie de¬ 
struction of plaintiff’s business and Consti¬ 
tute a wrongful taking of plaintiff’s | prop¬ 
erty within the meaning of the law. 

b. The Commissioner's acts were done with 
the knowledge and approval and ratification 
of the defendants. 


IV. The acts of subordinates of the Secretarv of the 


. i 


Treasury are presumed in law to be lii$ acts. 


V. Defendants have no discretionary powers jin the 
matter and assuming they possess such pbwers, 
their acts constitute a palpable abuse <jf dis¬ 
cretion. 

VI. The court erred in requiring plaintiff to produce 
in a bill of particulars the names of its wit¬ 
nesses, its evidence and information withjin the 
knowledge of defendants. 


IS 


ARGUMENT 

I. 

The Defendants Having Acted Without Authority Are 
Personally Liable for the Damages Sustained by 
Plaintiff. 


(a) Defendants Must Produce a Law Authorizing 
The Corn plained of Acts Where Their Defense 
Is Immunity as Public Officers. This Defense 
Fails as They Cannot Produce Such a Law. 


The oleomargarine act of 188b, (infra, page 70), 
under which defendants presumed to act, does 
not authorize the defendants to directly or indi¬ 
rectly tax plaintiff, its dealers or its products as 
oleomargarine. The case of Miller v. Standard Nut 
Margarine Co. (this plaintiff) 284 U. S. 408, sustaining 
same case in 49 Fed. (2d) 79, conclusively establishes 
the law to be that plaintiff's product was not oleo¬ 
margarine was not taxable as such under Section 2 of 
the oleomargarine act and that defendants acted with¬ 
out any authority in law in taxing plaintiff, its dealers. 


and its products, and further that their acts were arbi¬ 
trary, unreasonable, capricious, malicious, a mere ad¬ 


ministrative fiat, contemptuous, oppressive, without 
color of law, and in violation of plaintiff’s constitu¬ 
tional rights. The defendant defend here on the 
ground of immunitv and the demurrer was sustained 
on that ground. 


The Supreme Court of the United States in early 
decisions established the rule that public officers who 
defend actions in tort on the ground that they are im¬ 
mune from suit by virtue of their authority as public 
officers must show that their authoritv in law was suffi- 
cient to protect them. 
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This rule was concisely stated in Cunninglibm v. 
Macon Brunswick Railroad Co., 109 U. S. 446, 452, 27 
L. ed. 992, 994. decided in 1883, as follows: 

4 4 Another class of cases is where an individual 
is sued in tort for some act injurious to another in 
regard to person or property, to which his defense 
is that he has acted under the orders of the gov¬ 
ernment. 

hi these cases he is not sued as, or because he 
is, the officer of the government, but as an in¬ 
dividual, and the court is not ousted of jurisdic¬ 
tion because he asserts authority as such officer. 
To make out his defense he must show thiat his 
authority was sufficient in law to protect him.” 


In commenting on the circumstances present ill IT. S. 
v. Lee (106 U. S. 196) infra, the court said (p. 4^32): 

44 To this class belongs also the recent case of 
U. S. v. Lee, for the action of ejectment iju that 
case is, in its essential character, an action of 
trespass, with the power in the court to Restore 
the possession to the plaintiff as part of thd judg¬ 
ment. And the defendants, Strong and Kaufman, 
being sued individually as trespassers, sjet up 
their authority as officers of the United l^tates, 
which this court held to be unlawful and, 'there¬ 
fore, insufficient as a defense. The judgment in 
that case did not conclude the United States,!as the 
opinion carefully stated, but held the officers liable 
as unauthorized trespassers, and turned them out 
of their unlawful possession.” 

The Supreme Court in applying the principle! estab¬ 
lished in Cunningham v. Macon Brunswick Railway 
Co., supra, after quoting the rule, said in Poindexter 
v. Greenhow, 114 U. S. 270, 287, 29 L. ed. 185, 192, de¬ 
cided 1884: 
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44 A defendant sued as a wrongdoer, who seeks 
to substitute the state in his place, or to justify 
by the authority of the State, or to defend on the 
ground that the State has adopted his act and ex¬ 
onerated him, cannot rest on the bare assertion of 
his defense. He is bound to establish it. The 


state is a political corporate body, can act only 
through agents, and can command onlv bv laws. 
It is necessary, therefore, for such a defendant, in 
order to complete his defense, to produce a law of 
the State which constitutes his commission as its 
agent, and a warrant for his act. * * * 

“The State has passed no such law, for it can¬ 
not: and what it cannot do, it certainly, in con¬ 
templation of law, has not done. * * * 

44 He stands, then, stripped of his official char¬ 
acter. and. confessing a personal violation of the 
plaintiff's rights, for which he must personally 
answer, he is without defense." 


The cases in which the rule was applied were care¬ 
fully reviewed and analyzed in Belknap v. Schild, 161 
IT S. 10, 18, 40 L. ed. 599, 601. The court, after stating 
the rule, said: 

“But the. exemption of the United States from 
judicial process does not protect their officers and 
agents, civil or military, in time of peace, from 
being personally liable to an action of tort by a 
private person whose rights of property they 
have wrongfully invaded or injured, even by auth¬ 
ority of th& United States. Little v. Barreme, 2 
Crunch 170, Bates v. Clark, 95 U. S. 204.” 

The rule announced in the Cunningham case, supra, 
was again quoted with approval in Hopkins v. Clem- 
son Agricultural College, 221 L. S. 636, 644, 55 L. ed. 
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890, 894, and the decisions were again reviewed, the 

court saving: 

* ® 

“But immunity from suit is a high attribute 
of sovereignty,—a prerogative of the state itself, 
—-which cannot be availed of bv public lagents 
when sued for their own torts. The 11th Amend¬ 
ment was not intended to afford them freedom 
from liability in anv case where, under color of 
their office, they have injured one of the state’s 
citizens. To grant them such immunity wcjukl be 
to create a privileged class, free from liability for 
wrongs inflicted or injuries threatened. |Public 
agents must be liable to the law, unless thjey are 
to be put above the law. For how ‘can thesp prin¬ 
ciples of individual liberty and right bej main¬ 
tained if, when violated, the judicial tribunals are 
forbidden to visit penalties upon individual of- 
enders . . . whenever they interpose the shield of 
the state? . . . The whole frame and scheme! of the 
political institutions of this country, staj;e and 
Federal protest’ against extending to anyj agent 
the sovereign’s exemption from legal process. 
Poindexter v. Greenhow, 114 U. S. 270, 291|, 29 L. 
ed. 185, 193, 5 Sup. Ct. Rep. 903, 962. * * * j 

“Other cases might be cited which deny I public 
boards, agents, and officers immunity from suit. 
But the principle underlying the decisions is the 
same. All recognize that the state, as a sovereign, 
is not subject to suit; that the state cannot!be en¬ 
joined; and that the state's officers, whep sued 
cannot be restrained from enforcing the jstate’s 
laws, or be held liable for the consequences flow¬ 
ing from obedience to the state's command. 

“But a void act is neither a law nor a conpnand. 
It is a nullity. Jt confers no authority. It affords 
no protection. Whoever seeks to enforce \uncon¬ 
stitutional statutes , or to justify under them, or 
to obtain immunity through them , fails in \his de¬ 
fense a<nd in his claim of exemption from\ suit.” 
(Italics ours). 


00 


The rule established by the foregoing cases still 
prevails. In Philadelphia Co. v. Stimson, 223 U. S. 
605, 620, 56 L. ed. 570, 577, Justice Hughes said: 

**Where the officer is proceeding under an un¬ 
constitutional act, its invalidity suffices to show 
that lie is without authority, and it is this absence 
of lawful power and his abuse of authority in 
imposing or enforcing, in the name of the state, 
unwarrantable exactions or restrictions, to the ir¬ 
reparable hiss of the complainant, which is the 
basis of the decree. Ex parte Young, 209 U. S. p. 
159, 52 L. ed. 72S, 13 L. R. A. (X. S.) 932, 28 Sup. 
Ct. 441, 14 A. & E. Ann. Cas. 764. And a similar 
injury may be inflicted and there may exist ground 
for equitable relief, when an officer, insisting that 
lie has the warrant of the statute, is transcending 
its bounds, and thus unlawfully assuming to ex¬ 
ercise the power of government against the in¬ 
dividual owner, is guilty of an invasion of private 
property. 77 

The Federal courts of the United States generally 
have accepted this principle. In Scheer v. Moody , 48 
F. (2d) 327, 330, District Judge Bourquin reiterated 
them and said: 

‘‘Unless justified by some constitutional stat¬ 
ute, a governmental officer or employee acts at 
his peril and personally pays for his wrongs— 
a salutary principle necessary to discourage 
abuse of power, that official power which the great 
Marshall declared would be abused wherever au¬ 
thority was reposed. And suits against any such 
trespasser are not against the government, these 
suits, not against the United States. Rather do 
they serve the United States to discipline its der¬ 
elict agent whose excesses tend to defeat its ob¬ 
ligations and to bring it into disrepute. See Sloan 
v. Corpn., 258 U. S. 566, 42 S. Ct. 386, 66 L. ed. 
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762; U. S. v. Lee, 106 U. S. 220, 1 S. Ct. 240, 27 
L. ed. 171; Philadelphia v. Stim.son, 223 U; S. 620, 
32 S. Ct. 340, 56 L. ed. 570; Stanley v. Schawlbv, 
147 U. S. 518, 13 S. Ct. 418, 37 L. ed. 259; Ma- 
gruder v. Belle Fourelic Valiev Water Users’ 
Assn. (C.C.A.) 219 F. 72, 78. 

j 

It is clear from the above decisions that a jdefense 
based upon privilege or immunity in the instant case 
requires the production by the defendants df some 
law authorizing the acts complained of. The only law 
authorizing the imposition of a tax upon oleomar¬ 
garine is that known as the Oleomargarine Act of 
1886 as amended. As the defendants sought! to jus¬ 
tify the assessment and collection of taxes ffom the 
plaintiff, its dealers and upon its product through 
classifying the product as oleomargarine it may be 
assumed that this act represents the purported au¬ 
thorin' under which these defendants acted, j 

The Oleomargarine Act as construed by thb Court 
of Appeals and the Supreme Court authorized taxing 
as oleomarmargine only products containing j animal 
fats. There was no authority vested in thcj defen¬ 
dants or their subordinates to tax as oleomargarine 
plaintiff’s product which was composed solely! of veg- 
table oils. 

! 

(b) There ITa-s* No Law Authorizing Defendants 
to Tax Plaintiff’s Product or Demand] a Tax 
of Its Dealers and the Facts and Law in This 
Case Are Res Ad judicata. 

The Court of Appeals and the Supreme Court in 
Miller v. Standard Nut Margarine Co. (this plaintiff), 
49 F. (2d) 79, and 284 U. S. 498, construed the Oleo¬ 
margarine Act not to authorize the taxing of plain- 
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tiff’s product as oleomargarine. It is therefore plain 
that these defendants in lowing the tax acted without 
authority and under the principle stated in tlie Cun¬ 
ningham case supra as approved in the cases cited, 
above, tliev mav not now defend on the ground that 
they were acting as public officials clothed with im¬ 
munity from suit for injuries caused by their unau¬ 
thorized acts. The Court of Appeals in the Standard 
case, supra , on this point said: (pp. 84, 85) 


“The product which was the subject of that 
threatened exaction—a mixture or compound con¬ 
sisting of cocoanut oil. peanut oil, salt, water, and 
harmless coloring matter—was not in existence 
until long after the enactment of the Oleomar¬ 
garine Act. It was not made in imitation or 
semblance of butter, and was not a mixture or 
compound described in section 2 of that act, which 
covered no mixture or compound containing any 
vegetable ingredient other than ‘vegetable oil an- 
natto,' which is a dyeing or coloring material used 
for coloring butter, cheese, etc. Nothing in that 
statute indicated an intention to tax such a mix¬ 
ture or compound as plaintiff’s Southern Nut 
Product, or that the lawmakers, in enacting that 
statute, contemplated the possibility of such a 
mixture or compound being devised and coming 
into competition with butter. Before the so-called 
tax was attempted to be assessed several courts, 
in cases to which the Commissioner of Internal 
Revenue or his subordinate was a party, had de¬ 
cided that products identical in content and ap¬ 
pearance with plaintiff's were not subject to the 
tax attempted to be imposed. The failure to ap¬ 
peal from any of those decisions amounted to an 
admission bv the Commissioner of Internal 
Revenue that an attempt to impose that tax 
on such products as plaintiff’s Southern Nut 
Product is not legally sustainable. The claim of 
the defendant that he was legally authorized to 
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coerce the payment of the so-called tax, when that 
claim was attempted to be sustained in the trial 
which resulted in the decree appealed from, was 
made in such circumstances as to be merely 
colorable, in effect a frivolous pretense tjhat his 
action in that regard was in compliance with an 
off icial duty imposed by law, that claim then being 
made after it had been judicially determined sev¬ 
eral times, in suits to which defendant’s! official 
superior or the latter’s subordinate was aj party, 
that the statute relied on imposed no tax ojn prod¬ 
ucts of identically the same kind as plaintiff’s 
Southern Xut Product; after the defendant had 
influenced the plaintiff to engage in the manufac¬ 
ture of that product by informing him that} it was 
not taxable under the Oleomargarine Actj; after 
the defendant ’s official superior, by failing to have 
any of the .just mentioned decisions appealed from 
and by recommending to Congress the enactment 
of a statute imposing a tax on such products, had 
in effect admitted that those products w^re not 
taxable under the then existing law as tljat law 
was construed bv the courts; and after tljie law- 
makers, by taking steps to impose a tax oh those 
products, had recognized that a change of ljaw was 
required to make them subject to be taxejl AVe 
think it would be a manifest perversion; of the 
statute in question to permit it to be made the 
means of enabling a tax official to obtain Exemp¬ 
tion from being restrained from enforcing\an ex¬ 
action which no legislation purports to provide 
for , and which, in suits to which that official or his 
official superior was a parti), have been■ judicially 
determined not to be authorized by law. Vfe con¬ 
clude that the court, in awarding the injunction 
complained of, did not, within the meaning! of the 
statute now under consideration, restrain fhe as¬ 
sessment or collection of any tax. The coijtinued 
prosecution of the appeal in this case in the cir¬ 
cumstances disclosed amounts to an attempt by a 
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tax official to enforce the collection of a tax be¬ 
fore \ under the laic ichich provides for it, author¬ 
ity to assess or collect that tax is conferred on any 
one/' 

In short, the Court of Appeals in the language 
quoted above on the question of authority to levy the 
tax said that “nothing in the statute indicated an 
intention to tax such a mixture or compound as plain¬ 
tiff's’', that “several courts had decided products 
identical in content and appearance to plaintiff’s were 
not subject to the tax”: that “the claim of the de¬ 
fendant that he was legally authorized to coerce the 
payment of the so-called tax * * ' was * * * merely 
colorable, in effect a frivolous pretense * * * that the 
exaction is one which * * * no legislation purports to 
provide for, * * :if! judicially determined not to be auth¬ 
orized by law” , that it was an attempted collection of 
a tax before “authority to assess or collect that tax is 
conferred on any one.” 

Certainly from these assertions, it cannot be said 
that defendants derived authority for the complained 
of acts from the Oleomargarine Act as amended. 

The Supreme Court in affirming the Court of Ap¬ 
peals in construing the Oleomargarine Act of 1886 as 
amended as not authorizing the imposition of the tax, 
said (pp. 506, 508, 510): 

“We are of opinion that, as held below and here 
claimed by respondent, the product in question 
was not taxable as oleomargarine defined bv Sec. 
2 of the Act of 1886. * * * " 

“The legislative history and passage of the 
amendatory 1 Act of 1930 show that the Commis¬ 
sioner as well as the Congress found that an en¬ 
largement of the definition was necessary in order 


to cover products such as respondent’s. Ijlie lan¬ 
guage used in the original Act was not sufficiently 
clear and definite to include products containing 
no animal fat. The Commissioner's rendition of 
the governing phrase was without warrant. His 
determination that respondent’s product was oleo¬ 
margarine and taxable under the Act was jerrone- 
ous and, in view of his earlier interpretations and 
the court decisions which had become final, must 
be held arbitrary and capricious. It was ivithout 
force. * * * ‘ . . I. . 

“This is not a case in which the injunction is 
sought upon the mere ground of illegality because 
of error in the amount of the tax. The article is 
not covered by the Act. A valid oleomargarine 
tax could by no legal possibility have beeii asses¬ 
sed against respondent and therefore the reasons 
underlying Sec. 3224, apply, if at all witjh little 
force.” 


Thus it will be seen that the Supreme Court when 
called upon construe the act said plaintiff’s product 
“teas not taxable as oleomargarine defined bfi Sec. 2 
of the Art of 1886”, that “an enlargement of i)ie def¬ 
inition ivas necessary in order to cover products such 
as respondents”, that “ the Commissioner’s rendition 
of the governing phrase icas ivithout warrant'’’ y that 
“his determination that respondent’s product was 

oleomargarine and taxable under the act was errone- 

1 

ous * * * it was without force”, that “ the artielf is not 
covered by the Act , a valid oleomargarine ta$ could 
by no legal possibility have been assessed dgainst 
respondent * * * .” These expressions of the Supreme 
Court clearly destroy any contention that uaay be 
made bv defendants that their acts were authorized bv 

- i j 

law. On the contrary, it could not be made plainer 


that no authority for the acts is provided for in the 
Oleomargarine Act. 

There can be n ! o question raised here as to the hold¬ 
ing of the Circuit Court of Appeals and the Supreme 
Court in Miller v. Standard being res ad.judicata as to 
the absence of authority, illegality, arbitrariness, ca¬ 
priciousness and oppressiveness of the defendants 
complained of acts. Those courts have passed upon 
these questions in that proceeding involving the same 
plaintiff, the same subject matter and the Collector of 
Internal Revenue, a subordinate and agent of these 
defendants, who acted under their direction, super¬ 
vision and with their approval. The facts found by 
those courts include those establishing some of the 
complained of acts of these defendants as well as those 
relating to the acts of the various Commissioners, 
Deputy Commissioners and their subordinates. The 
courts* findings of facts in those two cases are there¬ 
fore res adjudicata in this proceeding. 


(c) The Law Has Always Meant 117?< 7 / the Supreme 
Court Construed It to Mean. 

It mav be contended that as the construction of the 
Act by the Supreme Court was subsequent to the com¬ 
plained of acts that only circumstances then present 
mav be considered in determining whether the acts 
were authorized. Such a contention may not be ser¬ 
iously urged when considered in the light of Mr. Jus¬ 
tice Taft’s opinion in Fleming et al v. Anna B. Flem¬ 
ing. 264 U. S. 29, 31; 68 L. ed. 547, 549, a part of which 
we quote as follows: 

“In other words, the contention is that the same 
statute was one law when first construed before 
the making of the contract, and has become a new 
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and different act of the legislature bv the hiter de- 
cision of the Court. This is ingenious but unsound. 
It is the same law. The effect of the subsequent 
decisions is not to make a new law, but only to 
hold that the law always meant what the court 
now says it means.” 

To the same effect see Great Northern 7?. | Co. v. 
Sunburst Oil & Ref. Co., 287 U. S. 358, 365; 77 L. ed. 
360, 366. ’ | 

(d) A Law Later Declared Unconstitutional Is No 
Protection. 

The courts have held public officials liable fjor acts 
which violate the rights and privileges of a j citizen 
even where those acts were done under a statute 
clearlv authorizing them but which statute whs sub- 
sequently declared unconstitutional. This ri^le was 
approved by this court in Philadelphia v. Dickinson, 
33 App. 1). C. 338, 346, 347. On principle this rule 
would seem to be much harsher than the rule |sought 
to be applied here where the statute by no “legal pos¬ 
sibility” could have been construed to authorize the 
* 

taxing of plaintiff’s product as oleomargarine. 

i 

I 

(e) The Complained of Acts Were Unconstitutional 
for Which Defendants Are Personally j Liable. 

The Supreme Court in the Standard case, j supra, 
characterized the attempt to tax plaintiff’s product 
as violating the constitutional prohibition h gainst 
levving an excise without uniformity. From tlib facts 
stated in that opinion it will be seen that although ex¬ 
actly the same products the defendants arbitrarily 
attempted to tax plaintiff’s product yet made no at- 
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tempt to tax the identical product of the Higgins Mfg. 
Co. and that while being prohibited from taxing the 
manufacture of the product in Florida, proceeded to 
tax its sale in other states. The complained of acts 
were clearly “unconstitutional acts” which make 
these defendants answerable individually for the in- 
juries sustained. 

In Greene v. Lduisville & L. R. Co. *244 U. S. 499, 507, 
(il L. ed. 1280, 1285, referring to Regan v. Farmers L. 
& T. Co. 154 U. S. 362, 390, 38 L. ed. 1014, the Court 
said: 

“Mr. Justice Brewer said: ‘Neither will the con¬ 
stitutionality of the statute, if that be conceded, 
avail to oust the Federal court of jurisdiction. 
A valid law mav be wrongfully administered bv 
officers of the state, and so as to make such admin¬ 
istration an illegal burden and exaction upon the 
individual. The tax law, as it leaves the legislative 
hands, may not be obnoxious to any challenge, and 
vet the officers charged with the administration of 
that valid tax law mav so act under it in the mat- 
ter of assessment or collection as to work an illegal 
trespass upon the property rights of the indi¬ 
vidual. 7 " 


See also White v. Federal Radio Commission, et al., 
29 F. (2d) 113, 114; Philadelphia Co. v. Stimson, 223 
U. S. 605, 32 S. Ct. 340, 56 L. ed. 570. 


31 


i 

i 

i 

! 

I 


n. 
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i 

Where the Statute Prescribes a Certain Procedure to 
Be Followed Before a Tax Can Be Assessed a 

i 

Failure to Strictly Observe That Procedure 
Renders the Action Coram Non Judice and Void. 

(a) Under the Law There I Fas No Jurisdiction Ex¬ 
cept in Contested Cases. There I Fas No Con¬ 
tested Case at the Time Plaintiff's Product was 
Taxed. The Investigation Was Ex Parte With¬ 
out Notice or Opportunity for a Hearing. 

Section 14 of the Act of August 2, 1886, is in part as 
follows: 

i 

“And the Commissioner is authorized tojdecide 
what substances, extracts, mixtures or compounds 
which may be submitted for his inspection in con¬ 
tested cases are to be taxed under this act; jjmd his 
decision in matters of taxation under this act shall 
be final.” 


The declaration alleges: 

° ! 

“That at no time have defendants or their 
subordinates by analysis as required by law de¬ 
cided the plaintiff's product was taxable qs oleo¬ 
margarine.” (R. 3). 


On demurrer this statement must be taken Ias ad¬ 
mitted. 

The jurisdiction of the Commissioner under this 
section of the oleomargarine law is “to decide what 
substances, extracts, mixtures or compounds,) which 
may be submitted for his inspection in contested cases 
are to be taxed under this act; and his decision in 
matters of taxation under this act shall be final.” 


It is plain “under the act’' that he has no jurisdic¬ 
tion with respect to products such as plaintiff's except 
in “contested cases." In previous contested cases 
involving identical products he had acted and held the 
products not taxable and informed plaintiff of its right 
to manufacture tax free. “Under the act” that deci¬ 
sion was final. (R. 32, 33). However, he attempted to 
reverse this final decision and was not upheld by the 
court in the first Higgins case, (297 Fed. 644). After 
the Court's decision he published Treasury Decision 
3590 and informed oleomargarine manufacturers that 
the courts having held the products not taxable the 
fact that retailers advertised or sold it as a substitute 
for butter would not render them or the manufacturers 


liable. (R. 35, 36). His second attempt to reverse that 
final decision and make these products taxable was by 
Treasury Decision 4006 which was promptly enjoined, 
(Higgins and Baltimore Butterine cases). Under the 
assurance by defendants that it had the same privilege 
to manufacture a similar product tax free, plaintiff 
had proceeded to build up a large and prosperous busi¬ 
ness (R. 3, 4). 'Without having acquired jurisdiction 
over plaintiff orlits products under Section 14, supra , 
in that there was not a contested case . defendants pro¬ 
ceeded in an ex parte investigation without notice to 
plaintiff or without hearing at which plaintiff could 
offer evidence, to hold such products taxable, with the 
resulting damage to plaintiff made the subject of this 
suit. 

The Circuit Court of Appeals for the Fifth Circuit 
in Miller v. Standard Nut Margarine, supra , (this 
plaintiff) on this proposition found the following facts 
(p. 83): 
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“The so-called finding, evidenced by thej above 
mentioned letter of the Deputy Commissioner of 
Internal Revenue to the effect that plaintiff's prod¬ 
uct, Southern Xut Product, is colored oleomar¬ 
garine, and taxable as such, was made when there 
was before the official who made the finding no 
contested case involving the question whether that 
product was or was not taxable under the lay* then 
in force. The way in which that action appears to 
have been taken persuasively indicates that jit was 
based on an ex parte investigation, without any 
hearing of which plaintiff was notified, wfithout 
plaintiff being given an opportunity to present 
evidence, and without the introduction or consid¬ 
eration of any evidence having a tendency td prove 
that plaintiff's product is such a one as whs cov¬ 
ered by the statute then in force." 

Justice Adkins in speaking of this procedure in 
Higgins v. Burnet, Equity Xo. 51890, Supreme! Court 
of the District of Columbia, said: 

“The evidence here shows that the action!of the 
Commissioner was not in what may propejrly be 
termed a ‘contested' case. The action of thd Com¬ 
missioner was based on an ex parte investigation 
conducted by the agents and chemists df the 
Bureau of Internal Revenue. There was nd hear¬ 
ing; plaintiff was not notified of the investigation 
and was given no opportunity to preseijt evi¬ 
dence. ’' 


Plaintiff was given no notice that defendant^ were 
about to reverse their findings and hold its product 
taxable. It was given no hearing or opportunity to 
be heard or present evidence. The assessments 
against plaintiff and its dealers were first made in 
the early part of 1929, shortly after the defendants 
had asked Congress to pass legislation authorizing 


I 

i 
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the imposition of the tax. These circumstances show 
defendants knew plaintiff's products were not tax¬ 
able as oleomargarine. (49 F. (2d) 83). 

The case of Stiles v. Morse, 223 Mass. 174, 123 X. 
E. 61.1, squarely holds that all conditions of the stat¬ 
ute must be observed as a prerequisite to obtaining 
jurisdiction. The Court said (pp. 616, 617): 

“* * - All inferior tribunals and magistrates 
* * if they act without jurisdiction over the 
subject matter or * * if they are guilty of excess 
of jurisdiction " * ' are liable in damages to the 
party injured by such unauthorizd acts. * * ' 

“It is plain that the defendants never acquired 
a jurisdiction to exercise their quasi judicial func¬ 
tions respecting the removal from office of the 
plaintiff, because they never notified him and 
never gave him a copy of the charges against him 
and he did not voluntarily submit himself to their 
action, but has resisted and asserted the invalidity 
of tlieir procedure at every point. The full per¬ 
formance of all conditions established by the 
statute are essential prerequisites to the jurisdic¬ 
tion of the municipal officer . There is no delega¬ 
tion of judicial power to the municipal council. 


* * 


“The municipal council was clothed with the 
power of removal of city officers so long as there 
was conformity to the requirements of the law. 
When the members ceased to comply with the law 
they were acting outside their official capacity and 
were subjected to responsibility as individuals.” 
(Italics ours) 


The Supreme Court in a case where the Interstate 
Commerce Commission had failed to follow the pro¬ 
cedure prescribed by statute, said in Interstate. Com¬ 
merce Commission v. Louisville & N. Ii. Co., 227 U. S. 
88 , 91; 57 L. ed. 431, 433: 
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But the statute gave the right to a full hear¬ 
ing , and that conferred the privilege of introduc¬ 
ing testimony, and at the same time imposed the 
duty of deciding in accordance with tl\e facts 
proved. A finding without evidence is arbitrarv 
and baseless. And if the government ’s contention 
is correct, it would mean that the Commission had 
a power possessed by no other officer, administra¬ 
tive bodv, or tribunal under our government. It 
would mean that, where rights depended upon 
facts, the Commission could disregard all k’ules of 
evidence, and capriciously make findings! by ad¬ 
ministrative fiat. Such authority, however bene- 
ficientlv exercised in one case, could be injuriously 
exerted in another, is inconsistent with .rational 
justice, and comes under the Constitution’s con¬ 
demnation of all arbitrary exercise of powbr. 

“In the comparatively few cases in whilcli such 
questions have arisen it has been distinctly recog¬ 
nized that administrative orders, quasi judicial in 
character, are void if a hearing was deuiedj; if that 
granted was inadequate or manifestly uiffair; if 
the finding was contrary to the ‘indisputable char¬ 
acter of the evidence’ * * * or if the facts found 
do not, as a matter of law, support tlije order 
made.” (citing many cases) (Italics ouirs) 


In the case of Lewis Pub. Co. v. Wyman, to2 Fed. 
787, a publisher had been accorded second-emss mail 
privileges, and the complainant alleged that this right 
had been taken from him without a hearing!as pro¬ 
vided bv law. The Court held that such action was 

* * * _ i 

void for want of jurisdiction, stating (p. 793)1: 

“In order to make it a hearing, as I construe the 
meaning of this act, the publisher should hot only 
be cited to show cause, but, after appearing in 
response to the citation, ready to show clause, be 
given the opportunity of presenting his evidence 
and also be informed what he is called hpon to 


! 

i 

i 

i 

i 


answer. If by reason of the umpire, commissioner, 
or acting head of the department, who is to hear 
and pass upon the matter in the first instance, 
lie is prevented from presenting- his evidence or 
induced not to do so upon the assurance of being- 
given an opportunity to do so at a later day, then 
the action of the head of the department, without 
giving him the opportunity to he heard and offer 
proofs in support of his claims, is not a hearing 
within the meaning of the statute, and the acts of 
the Post master General without such hearing are 
absolutely void for want of jurisdiction/’ 


Where there was no statute prescribing* the method 
of procedure this Court has held under the due pro¬ 
cess clause of the Constitution that notice and hear¬ 
ing are required. 

In T Vedderhurn v. Bliss, 12 App. D. C. 4S5, the right 
of an agent or attorney to practice before one of the 
executive departments was held to be a valuable right 
of which one could not be deprived without due pro¬ 
cess of law. This Court said (p. 493): 

“Xor is there controversy as to what, in general, 
would constitute due process of law in such cases 
as that to which the relator was summoned to re¬ 
spond. Specific charges, due notice of such 
charges, an opportunity to make specific answer 
to them, an opportunity to cross-examine the wit¬ 
nesses in support of them, an opportunity to ad¬ 
duce testimony in contradiction of them, an oppor¬ 
tunity for argument upon the testimony and upon 
the law and the facts, — and all this before the 
proper tribunal, competent to render judgment, 
and which does, in fact, render judgment—this un¬ 
doubtedly constitutes due process of law under 

ordinary circumstances to its fullest extent.” 

* 


This case was cited and approved in Garfield v. U. S. 
ex rel Spalding, 32 App. D. C. 153, 158. 
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As in the above ease where no statute appeared to 
require a notice and hearing, it was held proceedings 
before the Executive Departments require notice be¬ 
fore action is justified in F. S. ex rel. Herman Knight 
v. Lane, 228 U. S. 6, 57 L. ed. 709, 712, the Couyt said: 


“Xeither do we affirm that the administrative 
right of the Departments in reference to proceed¬ 
ings before them justifies action without notice to 
parties interested, any more than the power of a 
court to determine legal and equitable rights per¬ 
mits action without notice to parties interested.” 


See also Dynes v. Hoover, 20 How. 65, 15 L. ed. 838, 
844. " | 

The defendants have failed to comply with Section 
14 of the Oleomargarine Act. Acting as they jdid, ex 
parte and arbitrarily, without notice to plaiiitiff or 
affording it any opportunity to be heard, neither the 
defendants nor their subordinates obtained jurisdic¬ 
tion over plaintiff or its product. Having no jurisdic¬ 
tion and knowing that they had none, defendants are 
liable in damages caused by their assessment against 
plaintiff and their subsequent interference with plain¬ 
tiff’s business and the business of plaintiff’s dealers. 

(a) The Defendants had No Discretionary Powers 
over Plaintiff's Product and Their Construction 
of the Act TEas Purely In Exercise of a Minis¬ 
terial Duty. 

! 

Defendants’ contention that their acts were hcts re¬ 
quiring the exercise of discretion and not ministerial 
acts cannot be sustained. All they were required to do 
was to read the law and a proper reading would show 
that plaintiff’s product was not a product included in 
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the law. With respect to this the case of Lane v. TTog- 
UmcL 244 U. S. 174,182; 61 L. ed. 1066,1069, 1070 says: 

44 Every statute to some extent requires con¬ 
struction by the public officer whose duties may be 
defined therein. Such officer must read the law, 
and he must therefore, in a certain sense, construe 
it, in order to form a judgment from its language 
what duty he is directed by the statute to per¬ 
form. Hut that does not necessarily and in 

%■ 

all cases make the dutv of the officer anv- 

% • 

thing other than a purely ministerial one. If 
the law direct him to perform an act in re¬ 
gard to which no discretion is committed to him, 
and which, upon the facts existing, he is bound to 
perform, then that act is ministerial, although de¬ 
pending upon a statute which requires, in some 
degree, a construction of its language by the offi¬ 
cer. Unless this be so, the value of this writ (man¬ 
damus) is very greatly impaired. Every executive 
officer whose duty is plainly devolved upon him by 
statute might refuse to perform it, and when his 
refusal is brought before the court he might suc¬ 
cessfully plead that the performances of the duty 
involved the construction of a statute by him, and 
therefore it was not ministerial, and the court 
would on that account, be powerless to give relief. 
Such a limitation of the powers of the court, we 
think, would be most unfortunate as it would re¬ 
lieve from judicial supervision all executive offi- 
cars, in the performance of their duties, when¬ 
ever they should plead that the duty re¬ 
quired of them arose upon the construction of a 
statute, no matter how plain its language, nor how 
plainly they violated their duty in refusing to per¬ 
form the act required/ 7 


Followed, quoted and approved in Wilbur v. U. S. on 
relation of Emil L. Krushnic, 280 U. S. 306, 319, 74 L. 
ed. 445, 450. See Roberts v. U. S. ex rel. Valentine, 
176 U. S. 219, 231, 44 L. ed. 443, 447. 
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The dutv of the defendants was to assess and Collect 
taxes imposed by law. The imposition of thj> oleo¬ 
margarine tax was limited to those products composed 

j 

of animal fats. That the defendants so construed the 
law is apparent for they sought to include products 
such as plaintiff’s through changing the law by insert¬ 
ing a comma after the words “Vegetable-oil” making 
the phrase read “vegetable-oil, annotto.” In some 
instances in addition to the comma the word f‘and” 
was also inserted. The law which the defendants were 
required to construe read “Vegetable-oil annotfco and 
other coloring matter” (infra, p. 71). It wgs the 
defendant’s dutv to refrain from taxing as oleomar- 

v v - . i 

garine products composed of vegetable oils shell as 
plaintiff’s after reading and construing the Ac|t. He 
had no discretion in the matter, for the law plainly 
excluded plaintiff’s products. 

III. | 

i 

Plaintiff’s Product Was Not an Article Made Taxable 
by the Oleomargarine Act. It Was Not an Article 
Over Which Defendants Had Any Jurisdiction 
Whatsover, and Therefore Any Act in Relation 
Thereto or an Assumption of Any Jurisdiction 
Was a Void Act and a Usurped Jurisdiction, for 
Which Defendants Are Liable. 

i 

The defendants had no jurisdiction, that is, jpower 
to hear and determine, or to decide with respect to 
products unless composed of “substances, extracts, 
mixtures or compounds” which might “undj&r the 
act” constitute oleomargarine. Sec. 14, 01ecj>. Act, 
infra, p. 71). The act relates to certain nam^d sub¬ 
stances, extracts, mixtures or compounds (Sec. 2, Oleo 
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Act, infra, p. 71), none of which were included in plain¬ 
tiff's product. “Under the act" defendants had no 
jurisdiction whatever over plaintiff's product, and 
having no jurisdiction over the subject matter, they 
acted entirely without jurisdiction. 

If the defendants had any jurisdiction over plain¬ 
tiff's product, or had any reason to concern them¬ 
selves therewith, it must be found in the above statute. 
The complaint here is that defendants illegally as¬ 
sessed and attempted to assess taxes against plain¬ 
tiff's product and its dealers. Before a tax could be 
assessed there must have been a law which laid a tax 
upon plaintiff's product. There was no law taxing 
plaintiff's product. The United States Supreme 
Court in referring to it, said—(Miller v. Standard 
Xut Margarine Co. 284 U. S. at 510) “A valid oleo¬ 
margarine tax could by no legal possibility have been 
assessed against respondent. ” 

There being, then, no legal possibility of such an 
assessment, defendants could exercise no jurisdiction 
or authoritv over it and anv exercise of authority 

ft • w 

was a usurped jurisdiction and authority. 

The declaration seeks damages against defendants 
for their illegal acts, and the decisions are unanimous 
that judges or officers are personally liable for their 
illegal acts done under color of their offices. 

All officers in the United States hold their offices 
under the law and their duties are limited and pre¬ 
scribed by law. This is set out clearly in the case of 
The Floyd Acceptances, 7 AVall. 666, 676, 677, 19 L. ed. 
169, where it is said: 


“* * * We have no officers in this government, from 
the President down to the most subordinate agent, 



41 


i 

i 

i 


i 

i 

I 


I 


who does not hold office under the law, with pre¬ 
scribed duties and limited authority. An (ft while 
some of these, as the President, the Legislature, 
and the Judiciary, exercise powers in some sense 
left to the more general definitions necessairilv in- 
cident to fundamental law found in the Constitu¬ 
tion, the larger portion of them are the creation of 
statutory law, with duties and powers prescribed 
and limited bv that law. ’ ’ 


This rule as it applies to the Secretary of tliej Treas¬ 
ury is clearly stated in Tracy v. Swarticout, jLO Pet. 
80, 95, 9 L. ed. 354, 359, as follows: 


‘‘The Secretary of the Treasury is bound!bv the 
law, and although in the exercise of his discretion 
he may adopt necessary forms and modes of|giving 
effect to the law, yet, neither he nor those who act 
under him, can dispense with, or alter any of its 
provisions. It would be a most dangerous prin¬ 
ciple to establish, that the acts of a ministerial 
officer, when done in good faith, however injurious 
to private rights, and unsupported by law, jshould 
afford no ground for legal redress. ” 


Nothing in the decisions of the Circuit CCurt of 
Appeals and the Supreme Court in the Miller v. 'Stand¬ 
ard cases is clearer or more prominently emphasized 
than the fact that plaintiff’s product was not subject 
to the provisions of the oleomargarine law. Atten¬ 
tion is called particularly to these passages. 

The Circuit Court of Appeals, 49 Fed. (2) 179, at 
page 84, said: 


“* * * It appeared from the evidence that t^iat ac¬ 
tion was taken in such circumstance that Hup basis 
of it was so unsubstantial as to be frivolous, that it 
was taken in contemptuous disregard of i unap- 


I 


! 


I 
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pen! from court decisions to the effect that the 
then existing* law imposed no tax on such a prod¬ 
uct. and amounted to an administrative attempt 
to coerce the payment of money the exaction of 
which the official who took that action thought 
ought to be authorized by law, but which he did 
not reallv believe was authorized bv the then 
existing statute as uniformlv construed bv the 
courts. The basis of the claim that plaintiff's 
product was taxable as colored oleomargarine was 
so unsubstantial as to be frivolous, and the holding 
that it was so taxable was so arbitrary and capri¬ 
cious that it amounted to a mere administrative 
fiat, which, in effect was no decision at all. ’’ 


On the same page, the court said: 


* * Nothing in that statute (oleomargarine law) 
indicated an intention to tax such a mixture or 
compound as plaintiff’s Southern Xut Product, or 
that the lawmakers in enacting that statute, con¬ 
templated the possibility of such a mixture or 
compound being devised and coming into competi¬ 
tion with butter.” 

Further, at pages 84-85 the court said: 


* * The claim of the defendant that he was le¬ 
gally authorized to coerce the payment of the so- 
called tax, when that claim was attempted to be 
sustained in the trial which resulted in the decree 
appealed from, was made in such circumstances as 
to be merely colorable, in effect, a frivolous pre¬ 
tense that his action in that regard was in com¬ 
pliance with an official duty imposed by law, that 
claim then being made after it had been judicially 
determined several times, in suits to which de¬ 
fendant’s official superior or the latter’s subordi¬ 
nate was a party, that the statute relied on im- 
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posed no tax on products of identically tlie| same 
kind as plaintiff’s Southern Xut Product; * *” 

i 

I 

As if attempting to further emphasize the point that 
there was no law giving defendants any jurisdiction 
over these products, the court closes this part of its 
opinion, saying (p. 85): 


4 4 =* 


AA’e think it would be a manifest perversion 


of the statute in question to permit it to bejmade 
the means of enabling a tax official to obtain ex¬ 
emption from being restrained from enforcing an 
exaction which no legislation purports to provide 
for, and which, in suits to which that official jor his 
official superior was a party, have been judicially 
determined not to be authorized bv law. A Vie con- 
elude that the court, in awarding the injunction 
complained of, did not, within the meaning pf the 
statute now under consideration, restraiji the 
assessment or collection of anv tax. The continued 

* l 

prosecution of the appeal in this case in the cir¬ 
cumstances disclosed amounts to an attempt by a 
tax official to enforce the collection of a tax tjefore, 
under the law which provides for it, authority to 
assess or collect that tax is conferred on anv;one.” 

* j 


This decision was affirmed by the U. S. Supreme 
Court. (Miller v. Standard, 284 U. S. 498). | That 
court said (p. 506): 

“We are of the opinion that, as held belojv and 
here claimed by respondent, the product w;Jis not 
taxable as oleomargarine defined by Sec. 2 pf the 
act of 1886.” * * * (p. 508) “The language used 
in the original act was not sufficiently cle^ ! r and 
definite to include products containing no hniinal 
fat. The commissioner’s rendition of the govern¬ 
ing phrase was without warrant. Ilis determina¬ 
tion that respondent’s product was oleomargarine 


i 
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and taxable under the act was erroneous and, in 
view of his earlier interpretations and the court 
decisions which had become final, must be held ar¬ 
bitrary and capricious. It was without force.” * * * 
(}). 510) "The article is not covered by the act. 
A valid oleomargarine tax could by no legal possi¬ 
bility have been assessed against respondent 
* *” (Italics ours.) 


In view of the above expressions, the finding of the 
lower court that defendants’ acts were not in “clear 
absence of all jurisdiction" is in direct conflict with 
the findings of the Circuit Court of Appeals and the 
Supreme Court on the same question. The jurisdic¬ 
tion was plainly i 4 ‘usurped.” The acts were arbitrary, 
capricious and without color of law. 

In the case relied upon by the court below, Bradley 
v. Fisher, 13 Wall. 335, the court held that where the 
want of jurisdiction is known to the judge no excuse 
is permissible, saying: 


i i 


* A distinction must be here observed between 
excess of jurisdiction and the clear absence of all 
jurisdiction over the subject matter. Where 
there is clearly no jurisdiction over the subject 
matter, any authority exercised is a usurped 
authority, and for the exercise of such authority, 
when the want of jurisdiction is known to the 
judge, no excuse is permissible.” 


If defendants have the same privilege as a judge, 

then under this authority they mav be held liable as 

•> * •> 

the want of jurisdiction was known to them. 

In the decisions of the Standard case, above quoted 
from (Miller vi Standard) the courts found as fact 
that the want of jurisdiction was known. The Circuit 
Court of Appeals found that the Commissioner did 
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not believe the product taxable under the law anti was 
recommending- legislation to make it taxable, (p. S3). 
The same is true of defendant Mellon who recom¬ 
mended the passage of such a law. (supra, p. 11). 
Congress recognized the necessity for new legislation 
to make it taxable (p. S4) and introduced such a law 
in 1928 and passed it in 1930 effective in 1931.! The 
product was the same as other products which had 
been held by the courts not to be taxable. The officials, 
including defendants, thought the tax ought |to be 

authorized but tliev knew it was not authorized tv the 

! * 

then existing statute. In addition the court! 


(p. 85): 


said 


“* * * after the defendant’s official superior, 
by failing to have any of the just mentionecj. deci¬ 
sions appealed from and by recommending tp Con¬ 
gress the enactment of a statute imposing a tax on 
such products, had in effect admitted that! those 
products were not taxable under the then!exist¬ 
ing law as that law was construed bv the cohrts;” 

i 

The Supreme Court reiterated these expressions 
and added the well known legal principle of interpre¬ 
tation as follows (p. 508): 

i 

! 

“* * * if i § elementary that tax laws are to:be in- 
terpreted liberally in favor of tax payers apd that 
ivords defining things to he taxed may not j he ex¬ 
tended heyond their clear import. Doubtii must 
be resolved against the government and in! favor 
of taxpayers.” (Italics ours). 


These circumstances would seem to dispose pf any 
contentions that the defendants did not know of their 


i 

i 

i 

i 


i 
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lack of jurisdiction. The Courts quoted above not only 
said they had no jurisdiction, but their acts were arbi¬ 
trary, capricious, contemptuous and oppressive. 

Unless there was some law giving defendants juris¬ 
diction over the subject matter, they are personally 
liable for injuries resulting from their acts. This 
court in Fried. Krupp Ahticngesellschaft v. Crosier, 
32 App. D. C. 1, 5, said: 

“ ‘The acts of all its (the government's) officers 
must be justified by some law; and in case an offi¬ 
cial violates the law to the injury of an individual, 
the courts generallv have jurisdiction to grant 
relief. ’ ’ ’ 


Again in Central P. R. Co. v. Lane, 46 App. D. C. 
372, 395, in dealing with the principle that an execu¬ 
tive officer is bound by the law, this court said: 

“The rule was even more positively stated in 
Ballinger v. United States, 218 U. S. 240, 249, 54 L. 
ed. 464, 468, 30 Sup. Ct. Hep. 338, as follows: 
‘Whenever, in pursuance of the legislation of Con¬ 
gress, rights have become vested, it becomes the 
duty of the courts to see that those rights are not 
disturbed by any action of an executive officer, 
even the Secretary of the Interior, the head of a 
department. However laudable may be the motives 
of the Secretary, he, as all others, is bound by the 
provisions of congressional legislation.’ This was 
but an approval of Garfield v. U. S., 211 U. S. 
249, 262, 53 L. ed. 168, 174, 29 Sup. Ct. Rep. 62, 
where the court said: 'There is no place in our 
constitutional system for the exercise of arbitrary 
power, and if the Secretary has exceeded the 
authority conferred upon him by laic, then there is 
power in the courts to restore the status of the 
parties aggrieved by such unwarranted actionA ” 
(Italics ours). 


i 

I 

I 

I 
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The only method by which plaintiff’s status pay be 
restored is by the payment of the damages here 


sought. 


The reasons underlying the rule that where! public 
officers acting without authority in law to the injury of 
an individual the courts have jurisdiction to gijant re¬ 
lief are stated in American School of Magnetic Heal¬ 
ing v. Me Annuity, 187 U. S. 94, 108, 47 L. ed. ;90, 96. 
The court said: (p. 108-110): j 


it* * 


t rat ion 
of the 


lias Congress intrusted the adminis 
of these statutes wholly to the discretion 
Postmaster General, and to such an extent that his 
determination is conclusive upon all questions 
arising under those statutes, even though tjhe evi¬ 
dence which is adduced before him is whdllv un- 
contradicted, and shows, beyond any room for dis¬ 
pute or doubt, that the case, in any view, is beyond 
the statutes, and not covered or providedjfor bv 
them ? I 

i 

‘‘That the conduct of the postoffice is a Ipart of 
the administrative department of the government 
is entirely true, but that does not necessarily and 
always oust the courts of jurisdiction to gifant re¬ 
lief to a party aggrieved by any action jbv the 
head, or one of the subordinate officials, of that 
Department, which is unauthorized by tliejstatute 
under which he assumes to act. The acts of all its 
officers must he justified by some law, andlin case 
an official violates the law to the injury of an 
individual the courts generally have jurisdiction 
to grant relief. * * * \ 

“The facts, which are here admitted of irecord, 
show that the case is not one which, by ally con¬ 
struction of those facts, is covered or provided for 
by the statutes under which the Postmaster Gen¬ 
eral has assumed to act and his determination that 


! 

I 
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those admitted facts do authorize his action is a 
clear mistake of law as applied to the admitted 
facts, and the courts, therefore, must have power 
in a proper proceeding to grant relief. Other¬ 
wise, the individual is left to the absolutely un¬ 
controlled and arbitrary aciion of a public and 
administrative officer. whose action is unauthor¬ 
ized by any law. and is in violation of the rights of 
the individual. Where the action of such an 
officer is thus unauthorized, he thereby violates 
the property rights of the person whose letters 
are withheld. * * * 

* * Ylie Postmaster General's order, being the 
result of a mistaken view of the law. could not op¬ 
erate as a defense to this action on the part of the 
defendant, though it might justify his obedience 
thereto until some action of the court. In such a 


case as the one before us there is no adequate rem¬ 
edy at law, the injunction to prohibit the further 
withholding of the mail from complainants being 
the only remedy at all adequate to the full relief 
to which the complainants are entitled. Although 
the Postmaster General had jurisdiction over the 
subject-matter (assuming the validity of the acts) 
and therefore it was his duty, upon complaint 
being made, to decide the question of law whether 
the case stated was within the statute, yet such 
decision, being a legal error does not bind the 
courts." (Italics ours.) 


As stated above, had the Defendants here acted only 
upon a mistaken view of the law such would not op¬ 
erate as a defense to the instant action and certainly 
not in view of the fact that the Defendant Mellon was 
enjoined by the Courts from doing the very acts com¬ 
plained of. 

In Teal v. Felton, 12 How. 284, 291, 13 L. ed. 990, 
993, the court stated the rule as follows: 
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“This view of the law disposes also of tliaj point 
in the argument, claiming for the postmaster an 
exemption from the suit of the plaintiff, upbn the 
ground that he was called upon, in the act iwhich 
he did, to exercise discretion and judgment. In 
Kendall v. Stokes, 3 How. 97, 98, will lie found this 
court's exposition upon that subject, with the lead¬ 
ing authorities in support of it. The difference 
between the two must at all times be determined 
by the law under which an officer is called upon 
to act, and by the character of the act. Itjis the 
law which gives the justification, and nothing less 
than the law can give irresponsibility to the officer, 
although he may be acting in good faith under the 
instructions of his superior of the department to 
which he belongs. Here the instructions Exceed 
the law, as marks and signs of themselves, wiithout 
some knowledge of their meaning and the Inten¬ 
tion in the use of them, are, as we hav4 said, 
neither memoranda nor writings. (Tracy v. Swart - 
wout, 10 Pet. 80.) ” | 

The rule has been held to apply to the United States 
Shipping Board Emergency Fleet Corporation and 
in Sloan Ship Yards Corp. v. U. S. Bd. E. F. \Corp., 
258 U. S. 549, 508, 00 L. ed. 702, 768, it is said!: 


i i w 


* 


The plaintiffs are not suing the United 
States but the Fleet Corporation; and if its dct was 
unlawful, even if they might have sued the United 
States, they are not cut off from a remedy against 
the agent that did the wrongful act. In gjeneral 
the United States cannot be sued for a tort, but its 
immunitv does not extend to those that adted in 
its name.” 


Revenue officials have been held to be personally 
liable for their unlawful acts. In a case determining 
whether the United States or Collector of Internal 


i 
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Revenue Bailey was liable for Bailey’s illegal acts, 
the court in Ui S. vs. Camming, 130 U. S. 452, 32 L. 
ed. 1029, 1031, said: 

“According to this construction of the Act, the 
plaintiffs were not entitled to judgment against 
the United States in any sum; for, if Collector 
Bailee and other revenue officers did nothing more 
than the law authorized them to do, neither they 
nor the Government would be liable in damages; 
while, if they acted illegally, they would be per¬ 
sonally liable in damages, not the Government/' 

In a case where a Collector of Internal Revenue 
kept an owner out of his property illegally the court 
held him personally liable. In Crawford v. Kidman , 
129 Fed. 992, the court said: 


(Syl. 3) “Where a government officer injures a 
citizen by any official act, he is, in addition to his 
liability for actual damages, subject to exemplary 
or punitive damages, if he proceeds in malicious 
or wanton disregard of the citizens' rights.” * * * 
(P. 994) “The result was that for two months, 
practically, from July 2d until August 30th, the 
plaintiffs were kept out of the possession of their 
property. The defendant may have acted in the 
best of good faith in doing this; but he must pay 
for it, if he did it without right. The government 
of the United States—and you can treat him as 
the government in this case—has no right to take 
possession of the real estate of an individual and 
preclude him from enjoying it, unless it does so 
under color of process which entitles it to be held 
bv the government. There is nothing of the kind 
in this case. If the Commissioner of Internal Reve¬ 
nue himself, or the Secretary of the Treasury, as¬ 
sumed to do this without right, the plaintiffs are 
entitled to compensation; and the person who for 
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the time being represented the government must 
pay for it. If he has acted honestly in jtlie dis¬ 
charge of his duties, the law authorizes the court 
to give him a certificate of probable caijse; and 
then the consequences do not fall upon ljim per¬ 
sonally, but the recovery is paid by the (govern¬ 
ment of the United States.’’ 

i 

i 

i 

i 

Cases where officers have been held personally liable 


for damage because of their illegal acts are ijeviewed 
in the case of Belli nap v. Schild, 161 U. S. 10, 18, where 
the court said: 


“But the exemption of the United States from 
judicial process does not protect their officers and 
agents, civil or military, in time of peate, from 
being personally liable to an action of tbrt by a 
private person whose rights of property they have 
wrongfullv invaded or injured, even bv aiuthoritv 
of the United States. Little v. Barreme, 2j Crunch, 
170; Bates v. Clark, 95 U. S. 204.’’ ! 


The principle of personal liability for unauthorized 


and illegal acts bv officers has been adhered tjo bv the 
courts of the United States since an earlv date. The 

rule was laid down in the above cited case of! Little v. 

! 

Barreme , 2 Crunch. 170, where a captain of la vessel 
acted under the instructions of the President and 
illegally seized a vessel. The court held that! instruc¬ 
tions from the President to the commander ofja public 
armed vessel of the United States, to do an illegal act, 
do not justify the officer in doing it, nor so fa(r excuse 
him as to exempt him from the payment of damages. 
The opinion states (p. 178), C. J. Marshall: 


“It was so obvious, that if onlv vessels sailing 

7 * I o 

to a French port could be seized on the high seas, 


that the law would be very often evaded, that this 
act of congress appears to have received a dif¬ 
ferent construction from the executive of the 
United States: a construction much better calcu¬ 
lated to give it effect. ' * * 

‘‘These orders, given bv the executive under the 
construction of the act of Congress made bv the 
de])artment to which its execution was assigned, 
enjoin the seizure of American vessels sailing from 
a French port. Is the officer who obeys them liable 
for damaged sustained bv this misconstruction of 
the act, or will his orders excuse him? " rV * 

“' 5 ' '* the instructions cannot change the nature 
of the transaction, or legalize an act which, with¬ 
out those instructions, would have been a plain 
trespass. * * Captain i ittle, then, must be an¬ 
swerable in damages to the owner of this neutral 
vessel. 


Bate s v. Cl or !95 U. S. 204, was a case where mili- 

tarv officers, misconstruing the definition of “Indian 

Country ” seized liquors at a place which the court 

ultima!elv decided was not “Indian Country.” The 
» * 

officers were sued personally for damages. The words 
of the court were: 


“ * * * military officers can no more protect them¬ 
selves than civilians in time of peace by orders 
emanating from a source which is itself without 
authority. ' But the objection fatal to all this 
class of defenses is that in that locality tliev were 
utterly without any authority in the premises; and 
their honest belief that they had is no defense in 
their case mere than any other, where a party mis¬ 
taking Ills rights commits a trespass by forcibly 
seizing and taking away another man's property.” 


The rule that personal liability for acts without 
jurisdiction attaches to officers has also been extended 


» o 
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to boards, city councils, commissioners, officers and 
judges, and while the decisions in the various states are 
not always in harmony, the leading cases in all of the 
states agree that where there is no statute giving juris¬ 
diction, the act is void and the person responsible is 
liable. ! 

A case which involves many of the elements lof the 
case at bar in that the acts were done in defiajnce of 
injunctions is that of Webster v. Douglas, 102 Wjs. 181, 
77 X. \V. 885, where an injunction had been issued 
against the performance of certain road work but the 
officers illegally proceeded to have the work dohe and 
to pay for it. The court said: 


t i # # 


There is as little room for good faith\in the 
deliberate disobedience of an in junctional \ order 
as tit ere is in the deliberate commission of a crime. 
* * The plain fact is that the acts of the public 
officials " * * were and are utterly indefeasible. 
Tliev were deliberate contempts of court. I Thev 

• * i * 

could not be in good faith, under such circum¬ 
stances. * * * By the temporary injunction 

the parties to the action were commanded |to re¬ 
frain from further action until the controversy 
was heard upon its merits and decided sp that 
final judgment might be effective. This order has 

been disobeved. * * * Now. at the close of the liti- 
• / 

gallon it is found that the preliminary injunction 
should be made permanent: but the status qjio has 
been changed by disobedience of the preliminary 
order, and this disobedience is alleged to have been 
a disobedience in good faith. * * * These claims 
are manifestly absurd. * * * 

“* * * the officials who assisted in the violation 
of the injunction * * * as well as the defendants 
who received such moneys to the extent of the 
amount respectively received by them, mfist be 
required * * * to repay to the county treasury the 
sums so wrongfully paid out.” (Italics our$.) 


A very well reasoned and frequently cited case is 
that of Grove v. Van Dyn, 44 X. J. L. 654, 43 Am. Hep. 
412. That decision states: 


plain t! 


“ Nevertheless it must be conceded that it is also 
in manv cases a transgression of the 
boundaries of his jurisdiction by a judge will im¬ 
pose upon him a liability to an action in favor of 
the person who has been injured by such excess. 
If a magistrate should, of his own motion, without 
oath or complaint being made to him, on mere 
hearsay, issrJe a warrant and cause an arrest for 
an alleged larceny, it cannot be doubted that the 
person so illegally imprisoned could seek redress 
by a suit against such officer. // would hr no legal 
answer for the ni a gist rate to assert that he had a 
general cognizance over criminal offenses; for the 
conclusive reply would he fjtaf this particular case 
teas not. by any form of proceeding , put under 
his authority. From these legal conditions of 
the subject, my inference is that the true general 
rule with respect to the actionable responsibility 
of a judicial 1 officer having the right to exercise 
general powers is that he is so responsible in any 
given case belonging to a class over which he has 
cognizance, unless such case is by complaint or 
other proceeding put at least colorably under his 
jurisdiction. Where the judge is called upon by 
the facts before him to decide whether his author¬ 
ity extends ! ovcr the matter, such an act is a 

judicial act, and such officer is not liable in a suit 
* 

to the person affected by his decision, whether 
such decision be right or wrong. But when no 
facts are present, or only such facts as have neither 
legal value nor color of legal value in the affair, 
then, in that event, for the magistrate to take juris¬ 
diction is not. in any manner, the performance of a 
judicial act, but simply the commission of an un¬ 
official wrong. This criterion seems a reasonable 
one; it protects a judge against the consequences 
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of every error of judgment, hut it leaves him an¬ 
swerable for the commission of wrong that isj prac- 
ticallv willful; such protection is necessarv to the 
independence and usefulness of the judicial officer, 
and such responsibility is important to guard the 
citizen against official oppression.” ! 

The above case was cited and quoted from (exten¬ 
sively in Broom v. Douglass, 175 Ala. 268, 57 Sb. 860. 

To the same effect is State v. Libbert, (Indi) 177 
X. E. 873, 874, 875, where it is said: j 

j 

i 

i 

“"While it is true with respect to special and 
limited jurisdiction if the judge shall exceed his 
powers, the whole proceeding is coram non jjudice 
and void, and all concerned in such proceeding, as 
well as the judge and ministerial officers, arej liable 
in trespass, but the question in this case isj as in 
all cases of this kind: Did the court have jurisdic¬ 
tion? And as was stated in the case of j State 
ex rel Egan v. Wolever, 127 Ind. 306, 26 X. ]p. 762, 
765, ‘That by jurisdiction of the subject-matter is 
not meant simply jurisdiction of the particular 
case then occupying the attention of the court, but 
jurisdiction of the class of cases to which the 
particular case belongs.’ Citing Jackson v. $>mith, 
120 Ind. 520, 22 X. E. 431; Yates v. Lansing, 5 
Johns. (X. Y.) 282.” * * * Where there is a total 
lack of jurisdiction of either the person or j of the 
subject matter, the judge's office is no protection 
to him, and though he exercise judicial functions, 
his acts are absolutely void (Italics oui^s.) 

i 

In Barn mage v. Kendall et al., 168 Ky. 26, 181 S. W. 
631, 634, this rule is approved by the Supreme Court 
of the State of Kentucky. It is there said: 


“There is a general principle of universal ap¬ 
plication to all grades of judicial officers that a 


judge who is proceeding within the scope of his 
jurisdiction is not liable in an action for damages 
for tlie opinion he may deliver as such judge, nor 

for anv rule or action lie mav take for the conduct 

• • 

of the business of this courl. This principle, how¬ 
ever aloes not extend to make a judicial officer im¬ 
mune from damages for illegal acts which result 
in injuries to others or deprive them of their legal 
rights, when 1 his acts are without the scope and 
limits of his jurisdiction. It follows that, if his 
illegal acts are without the scope and limits of 
his jurisdiction, he is liable, if damages result to 
others from such acts, whether he is actuated by 
malice, corrupt and impure motives or not. In 
the last state of case the fact that his motives are 


impure and bad are considered only as aggravat¬ 
ing the damages. When the judge act* illegally 
without the limits of his jurisdiction, he becomes a 
trespasser, and is liable in damages as such.” 


Cooley on Torts, pages 416, 417, says: 

“ ‘A judge is not such at all times and for all 
purposes: when he acts he must be clothed with 
jurisdiction; and, acting without this, he is but the 
individual falsely assuming an authority he does 
not possess. The officer is judge in cases in which 
the law has cm poire red him to act. and in respect 
to persons lawfully brought before him; but he is 
not judge when he assumes to decide cases of a 
class which the lair withholds from his recogni¬ 
zance. or cases between persons who are not either 
actually or constructively before him for the 
purposed ” (Italics ours.) 


In Von Arx v. Shafer, 241 Fed. 649, the Circuit 
Court of Appeals of the 9th Circuit approved a deci¬ 
sion holding a magistrate liable in damages for acting 


0( 


outside the statute and in not complying* w|th the 
statute. The court said (p. 651): 

| 

“This in not a case in which Henson (the mag¬ 
istrate) can claim immunity from responsibility 
by reason of his office of magistrate. He nejver ac¬ 
quired jurisdiction of the person of the plaintiff, 
or the authority to hold him in jail. Instead of 
obeying the plain provisions of the law, ljie pur¬ 
sued a course whollv different in nature. 

-r • i 

“ ‘When he does this, he steps over the botmdarv 
of his judicial authority, and is as much out of the 
protection of the law in respect to the particular 
act, as if he held no office at all.’ Cooley oil Torts, 
416; Brosde v. Sanderson, 86 AY is. 368, 57j X. AV. 
49; Piper v. Pearson, 2 Gray (Mass.) 120, pi Am. 
Pec. 438; Clarke v. May, 2 Gray (Mass.) 410, 61 
Am. Dec. 470; LaRoe v. Roeser, 8 Mich. 537 ;|Trues- 
dell v. Combs, 33 Ohio St. 186; Robinson f. Dow, 
Fed. Cas. Xo. 11,950; Pratt v. Hill, 16 Barb. j(X. Y.) 
303.’” 

I 

(a) The Defendants’ Acts Resulted in the Destruction 
of Plaintiff’s Business and Constitutes a Wrongful 
'Taking of Plaintiff’s Property Within the\ Mean- 
in of the Laic. 

The court below sets out the principle that “A [ public 
officer is not privileged from suit for damages because 
of the wrongful taking of the property of another.” 
He states (R. 104): j 

“It affirmatively appears that no property of 

plaintiff was distrained by the collectors” j 

I 

I 

and reasons that since there was no distraint there was 

I 

no taking of plaintiff's property, notwithstanding the 
allegation of the declaration that “defendants illegally. 
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willfully, wantonlv, maliciously and without color of 

••7 • 7 

law. interfered with and destroyed plaintiff’s business 
in said product throughout the United States.” 

The right to conduct a business is a property right 
and its destruction by illegal acts is as much a taking 
of property as the seizure of such property by dis¬ 
traint. (See quotation from American School of Mag¬ 
netic Healing v. Me Annuity , 187 U. S. 94 (supra). 

In view of the above decisions it would seem the court 
below was in error in holding the defendants immune 
on the grounds that their acts did not constitute a tak¬ 
ing of property, the court below having recognized the 
rule that immunity is unavailable where a taking of 
property is established. 

In Barr v. Essex Trade Council, 53 X. J. E. 101, 30 
A. 881, 885, the court said: 


* * This right to choose one's calling is an es¬ 
sential part of that liberty which it is the object of 
the government to protect, and a calling, when 
chosen, is a man’s property and right. Liberty 
and property are not protected where these rights 
are arbitrarily assailed.” 

Again in Sailors Union v. Hammond Lhr. Co., 156 
Fed. 450, 454, the Circuit Court of Appeals of the 9th 
Circuit said: 


“The right to operate vessels, and to conduct 
business is as much property as are the vessels 
themselves. All the rights which are incident to the 
use, enjoyment, and disposition of tangible things 
are property. ‘Property is everything that has 
an exchangeable value.’ Mr. Justice Swain, in the 
Slaughterhouse Cases, 16 Wall. 127, 21 L. Ed. 394. 
‘Property may be destroyed, or its value may be 
annihilated. It is owned and kept for some use- 
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ful purpose, and it has no value unless it ian be 
used/ In re Jacobs, 98 X. Y. 105, 50 Amt Rep. 
636.” 

I 

j 

In the case of Truax v. Corrigan, 257 U. S. 312, 327, 
66 L. Ed. 254, 260, the court recognizing the right to 
do business to be a property right, said: 

I 

i 

I 

“The result of this campaign was to redijce the 
business of the plaintiffs from more than $55,000 
a year to one of $12,000. 

“Plaintiff’s business is a property right (T)uplex 
Printing Press Co. v. Peering, 254 U. S. 443, 465, 
65 L. Ed. 349, 356,16 A. L. IE 196, 41 Sup. C{. Rep. 
172). and free access for employees, own^r and 
customers, to Ids place of business, is incident to 
such rigid. Intentional hrjurv caused to ieither 

‘ • I 

right or both by a conspiracy is a tort/ 7 

(])). The Commissioners Arts Were Bone With the 
Knowledge , Approval and Ratification of the 
Defendants. j 

Defendants in this case had general supervision over 
the collection of the revenue. The Commissioned could 
act onlv under the direction of the Secretary! The 

• *' I 

Commissioner did act and reported annually, of fecord, 

and very probably actually, did report weekly dr pos- 

siblv dailv. The complained of assessment in this case 
• • 1 ^ | 
was made onlv a few weeks after a summons in [an in- 

junction suit involving both the Secretary and th<j? Com¬ 
missioner had been served on both of them, and they 
had each personally signed and sworn to an answer 
which the complaint brought before them this!whole 

I 

controversv. Almost exactly one vear prior to the as- 
sessment defendant Mellon had by Treasury Decision 
4006 (this Treasury Decision sought to tax the product 
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bv regulation when defendants knew it was not taxable 
under the act) which action had been made necessary 
by permanent injunctions against him personally, and 
one against his subordinate, the Collector of Internal 
Revenue of Rhode Island. Again his subordinate, the 
Collector of Internal Revenue of Florida, had been per¬ 
manently enjoined by a Federal Judge in the Southern 
District of Florida from in any way attempting to tax 
plaintiff's product or its dealers, yet defendants pro¬ 
ceeded to tax and demand and annoy and destroy in 
all jurisdictions other than the immediate one where 
the injunction applied, even though and while they were 
appealing that decision. The law that excise taxes 
must be uniform throughout the United States was 
entirelv ignored. Defendants were bound bv these in- 
junctions as much as if they had been personally named 
in all of them instead of part of them. This rule of 
law was established in Ex Parte Lennon, 166 U. S. 548, 
554, 41 L. Ed. 1110,1113: 


“The facts that petitioner was not a party lo 
such suit, nor served with process of subpoena, 
nor had notice of the application made by the com¬ 
plainant for the mandatory injunction, nor was 
served by the officers of the court with such injunc¬ 
tion, are immaterial, so long as it was made to 
appear that he had notice of the issuing of an 
injunction by the court. To render a person amen¬ 
able to an injunction it is neither necessary that 
he should have been a party to the suit in which 
the injunction was issued, nor to have been actually 
served with a copy of it, so long as he appears 
to have had actual notice. High Inj. S. 144; Mead 
v. Norris, 21 Wis. 312; Welleslev v. Mornington, 
11 Beav. 181.” 
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We then find a condition where the acts bf sub¬ 
ordinates in the department who by law can ajct only 
under defendants’ direction, were performed with the 
knowledge of defendants, with their express approval 
and ratification, and as shown by the Reportj of the 
Treasury Department to the Committee on Agricul¬ 
ture of the Senate (supra, p. 11) with tlieirj active 
participation. Tn these circumstances cases such as 
cited by defendants and relied on by the court below 
(Robertson v. Sicliel, 127 U. S. 507, 32 L. Ed. 203) do 
not apply. This is shown by the decision of thejCircuit 
Court of Appeals of the 2nd Circuit in Conklin y. New¬ 
ton, 34 Fed. (2d) 612, 613, an action against collector 
for conversion, a part of which is as follows: 

i 

“* * ' The findings were in accord with tli(|se alle¬ 
gations. Such decisions as Robertson v. j Sicliel, 
127 V. S. 507, S Sup. Ct. 1286, 32 L. Ed. 2103, and 
Rubens v. Robertson (C. C.) 38 F. 86, wheiA it was 
held that collectors are not in general liable for 
wrongs committed bv their subordinates, hre not 
in point, because in those cases the acts were not 
performed by the subordinates under any jauthor- 
ized custom or practice which involved a conver¬ 
sion. Here they were in substance done uijder the 
defendant’s directions, and the directions involved 
a conversion if the person to whom the piijnentoes 
were delivered turned out not to be the consignee.” 

iv. ! 

i 

The Acts of Subordinates of the Secretary j of the 
Treasury Are Presumed in Law to Be His Acts. 


The facts now before this court alleged in th£ decla¬ 
ration and admitted on demurrer show the comjplained 
assessment was made “with knowledge and Consent 


! 

i 


and under the direction and instructions of defend¬ 
ants” (R. 4). 

The presumption that the acts of subordinates in the 
Departments are the acts of the Secretary has always 
prevailed. In the case of /;/ re Huffman, 70 Fed. 699, 
702, the court says, in speaking of the force of certain 
regulations promulgated by the Commissioner of In¬ 
ternal Revenue, approved by the Secretary, under 
which an agent refused to give information regarding 
taxes to a state tribunal: 


‘ * And the acts of the Commissioner in matters 
relating to the revenue are presumed to be the 
acts of the Secretary.’* 

This case cites Parish v. United States, 100 U. S. 500, 
25 L. ed. 763, 765, where an assistant surgeon general 
located in St. Louis made certain contracts and the 
question arose as to whether this was the act of the 
Surgeon General himself. The court said: 


“The office of the Surgeon General is one of the 
distinct or separate Bureaus of the administrative 
service of the War Department. It has been found 
in regard to many of these Bureaus, and even to 
the heads of Departments that it is impossible 
for a single individual to perform in person all 
of the duties imposed on him by his office. Hence, 
statutes have been made creating the office of 
assistant secretaries for all the heads of depart¬ 
ments. It would be a very singular doctrine, and 
subversive of the purposes for which these latter 
offices were created, if their acts are to be held 
of no force until ratified by the principal secretary 
or head of department.” 


Soule v. United States , 100 U. S. 8, 25 L. ed. 536, 
538, was a case where the Commissioner gave written 
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instructions to a collector to execute a new bond. Ex- 

i 

ception was taken to the ruling that these instructions 

were the instructions of the Secretary. The coilrt said: 

%/ 

“Exception was also taken to the instruction of 
the court that the direction of the Commissioner 
to execute a new bond must be considered as the 
direction of the Secretary, which is so obviously 
correct as to require no argument in its Support, 
as it is a matter of common knowledge that the 
Commissioner is a subordinate officer of the Treas¬ 
ury Department. 

In Miller v. Mayor, etc., of N. Y., 109 U. S. 385, 403, 
27 L. ed. 971, 974, the Act required the approval of the 
Secretary of War before the construction of U bridge 
was permitted. A chief engineer notified the company 
of the approval. It was objected that the notice given 
by the chief engineer to the company was notjin com¬ 
pliance with the requirement that notification should 
be given bv the Secretary. The court said: 

o • * 

i 

j 

i 

“• * * When a Secretary of the Government is 
required to give information on any subject, he 
myv act and generally does act through! officers 
under him. He is not expected to make qver his 
own signature all the communications Required 
from the department of which he is the head 
*. The official communication is deputed be 
made bv him when it is made under his Sanction 
and direction.' 7 

It is clear under the rule of the above cases |the acts 

! 

of the Commissioner of Internal Revenue are the acts 

l 

of the Secretary of the Treasury. There is! greater 
reason for applying this rule in the instant! case as 
the Commissioner under the statute mav act onlv under 

* l * 

the direction of the Secretary. 


64 


In Medkirk v. United States, 45 Ct. Claims 395, a 
suit was brought to recover a difference in salary re- 
suiting* from a transfer of a clerk to a subordinate 
position by the Commissioner of Pensions, the conten¬ 
tion being* that such transfer could have been made 

onlv bv the Secretarv of the Interior. The motion 
• • • 

rested upon the 1 rule that the power to appoint and 
remove is discretionary in character and cannot be del- 
egated, and that since the ]>ower of appointment is 
confided to the head of an executive department, the 
action of a subordinate official with respect to the re¬ 
moval is ultra vires. The court said (p. 403) : 

4 ’The Commissioner of Pensions is subject by 

law to the direction and control of the Secretarv 

* 

of the Interior. * * * 

“There is a presumption when an order is 4 sent 
out from the appropriate executive department in 
the regular course of business' that such order is 
with the knowledge and approval of the Secre¬ 
tary, unless the contrary appears. Certainly, as 
these matters are officially reported and there is 
no revocation of the action taken approval is pre¬ 
sumed, and acquiescent'*' becomes the legal equiva¬ 
lent of an order of the head of the department. 

“ It cannot be assumed from this record that the 
secretarv of the Interior was without knowledge 
of what was done at the time the claimant was 
removed and that he did not sanction the act of 
the Commissioner in determining who were best 
qualified to continue in the service. * * *” (Italics 
ours.) 


The admitted facts show that a report of the pro¬ 
ceedings of the Revenue Bureau with respect to its 
activities against products such as plaintiff’s was made 
to the Secretarv at the close of the fiscal years 1928, 
1929 and 1930 which he acquiesced in, and that alone 
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makes the complained of acts done by his subordinates 
his own acts. 

I 

In the present case the defendants thought tl|e prod¬ 
ucts should be taxable but knew the law did not make 
them taxable. It is no part of the dutv of the Idefend- 
ants or the Commissioner to create revenue |{James 
Conse-ns v. Comr. of Infernal Revenue, 11 B. T. A. 
1040, 1150). 

V. I 

The Defendants Ead No Discretionary Powerf in the 
Matter, and Assuming' They Possessed Such Power 
Their Acts Constituted a Palpable Abuse of Dis¬ 
cretion. 

1 

The taxing of plaintiff's product was not al matter 
involving the discretion of defendants since j bv the 
decisions of the courts and their own rulings there was 
nothing before them requiring an exercise of discre- 
tion. There is no such thing as arbitrary of illegal 
discretion. With respect to this, the courts have said: 

“When invoked as a guide to judicial action, it 
means a sound discretion, that is to say, a discre¬ 
tion exercised not arbitrarily or wilfully fyut with 
regard to what is right and equitable under the 
circumstances and the law and directed! by the 
reason and conscience of the judge to a just result. 
This is the rule of our decisions.” (Italics ours.) 

Com. v. Gallo, 175 Mass. 320, 175 X. E. 718, 722 
(citing 

Davis v. Boston El. Rv. Co.. 235 Mass. 482, 496, 
497, 12G X. E. 841).' 


In the last-cited case the court said at paijes 843, 
S44, 126 X. E.: 
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“* * * By such expression is implied absence of 
arbitrary determination, capricious disposition, or 
whimsical thinking. An exhibition of ungoverned 
will, or a manifestation of unbridled power is not 
the use of discretion.'’ (Italics ours.) 

In Both rock v. Carr, 55 Ind. 334, 335, in construing 
a statute authorizing countv boards to make allow- 
ances for public 1 purposes “at their discretion,” the 
court said: 


“The words to ‘make allowance at their discre¬ 
tion- mean to make allowance according to the 
law, at their discretion. They do not mean an 
arbitrary . uncontrolled, unlimited discretion, con¬ 
trary to laic, or without authority of law; for 
where there is no laic there is no act to do, and 
therefore, no discretion to be exercised. They 
mean a legal discretion not a pesonal discretion: 
for to allow the board a personal discretion would 
give them the power to make law.” (Italics ours.) 

In the instant case there was no law authorizing the 
acts and therefore “no discretion to be exercised.” 

In The Steamship Styria v. Morgan, 186 U. S. 1, 46 
L. Ed. 1027, 1033, the court said: 


“The term ‘discretion* implies the absence of a 
hard and fast rule. The establishment of a clearlv 
defined rule of action would be the end of dis¬ 
cretion, and yet discretion should not be a word 
for arbitrarv will or inconsiderate action.” 


To the same effect, see Osborn, et at., v. Bank of U. S., 
9 Wheat. 739, 6 L. Ed. 204, 234. 

From the above it will be seen that after the court 
had held that products such as plaintiff’s were not 
taxable as oleomargarine, after defendants had pro- 
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mulgated that decision as a Treasury Decision and 
informed oleomargarine manufacturers of itjs effect 
and had been enjoined from carrying out a treasury 
Decision designed to tax them, and were attempting to 
secure new legislation to make them taxable, that there 
was no discretion left for defendants to exercise and 
any attempt to tax plaintiff under such cricunjistances 
was, as said in Miller v. Standard, supra, an arbitrary 
and capricious act, and in addition the law!as con¬ 
strued by the courts and as construed by the ! defend¬ 
ants themselves reposed no power in them to tax plain¬ 
tiffs or its products—there being no law therq was no 
act to do and therefore no discretion to be exercised. 

vl ! 

The Court Erred in Requiring Plaintiff to Prdduce in 
a Bill of Particulars the Names of Its Witnesses, 
Its Evidence and Information Within the Knowl¬ 
edge of Defendants. 

The court’s order (R. 13) on defendants’ motions 
for bills of particulars required plaintiff to jproduce 
the names of all of its dealers who purchased plain¬ 
tiff’s product and who because of the complained of 
acts of defendants discontinued dealing in plaintiff’s 
product. The court’s action in this regard was a 
palpable abuse of its discretion in that the cohrt failed 
to follow the law as settled by the cases that the names 
of a party’s witnesses are not required to be furnished 
to the other side in advance of trial. 

The same rule prohibits the production of plaintiff’s 
evidence and information within the knowledge of de¬ 
fendants. In Marquette Mfg. Co. v. Oglesby Coal Co., 
247 Fed. 351, 352, the court said: 

i 

i 

! 

I 
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“All the decisions agree that the answering 
party need not disclose the names of his witnesses 
or I*is evidence because this would enable an un¬ 
scrupulous opponent to pain a dishonest advan¬ 
tage" (citing cases). (Italics ours.) 

Ollier cases to the same effect are: 


Garfield v. Parish, 96 U. S. 557, 24 L. Ed. 821, 
823 : 

Oairnes v. Felton, 103 Aid. 40, 63 A. 105, 106, 
107: 

Curtis v. Phelps, 209 Fed. 261, 263: 

Green v. Delaware L. & AV. R. Co., 211 Fed. 774, 
i { o: 

O-So-Ezv AIo]) Co. v. Channel Chemical Co., 230 
Fed. 469, 470: 

Bodine v. First Xat. Bk. of Merchantville, 281 
Fed. 571. 572, and cases cited: 

Page Steel & AVire Co. v. Blair Eng. Co., 22 Fed. 
(2d) 403, 407; 

Slocum v. Erie R. Co., 36 Fed. 277, 278: 

Harry Prochaska Inc. v. Consolidated Lith. 
Corp. et al„ 51 F. (2d) 362, 363; 

Swift & Co. v. U. S.. 196 U. S. 375, 395, 25 S. Ct. 
276, 279, 49 L. Ed. 518; 

Kane v. Reserve Oil Corp., 52 Fed. 973, 974; 
Van Sant v. Lindsley, 2 App. D. C. 421, 424. 


CONCLUSION. 

Plaintiff therefore submits that the decision and 
judgment of the lower court should he reversed and 
vacated, it being contrary to the law as shown by cases 
above, and for failure to follow the law as set out by 
the Supreme Court of the United States sustaining the 
Circuit Court of Appeals of the 5th Circuit in the 
Miller v. Standard case. 

To sustain the decision here appealed from would 
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be to place the Executive Department above dnd be¬ 
yond the law. Transcending the controlling &rm of 
discipline, and personal liability, the heads of j execu¬ 
tive departments would be encouraged to use arbitrary 
powers and capriciously fritter away the rights of 
citizens without legal right or authority. 

The plaintiff here was possessed of a valuable prop¬ 
erty right. The defendants knew the product j manu¬ 
factured was not taxable under the law as it Existed 
because the courts had so held, and they so told plain¬ 
tiff. Defendants realizing this recommended legisla¬ 
tion to tax the product, yet prior to the passage pf such 
legislation proceeded to ruin plaintiff’s business by 
taxing its product and its dealers. 

TTe submit that these actions warranted all I of the 
scathing denunciations of the Court of Appeals and 
the Supreme Court, and that they should not ^iow be 
accorded the protection of the armor of immunity when 
they personally knew of, ratified, and participated in 
the verv acts which caused the damage. 


Respectfully submitted, 


Geo. N. Murdoc::] 
Lloyd Anderson, j 
Z. J. Stone, 

Counsel for Appellant. 


APPENDIX. 


Title 5. V. S. C. A., Sec. 241 


“There shall be at the seat of government an 
executive department to be known as the Depart¬ 
ment of the Treasury, and a Secretary of the 
Treasury, who shall be the head thereof.” 

Title 5. r. S. C. A., Sec. 242: 


“The Secretarv of the Treasure * 
superintend the collection of the revenue 


* shall 

* # * j j 


Title 5, T. S. C. A., Sec. 244: 

44 There shall be in the Department of the Treas¬ 
ury an Underseertary of the Treasury, to be ap¬ 
pointed by the President, by and with the advice 
and consent of the Senate. The compensation of 
the Pndersecretarv of the Treasure shall be at 
the rate of S10.000 per annum. He shall perform 
such duties in the office of the Secret arv as mav 
be prescribed bv the Secretarv of the Treasure or 
bv law.” 

Title 5, U. S. C. A., Sec. 245: 

4 4 The Undersecretary of the Treasure, in case 
of the death, resignation, absence, or sickness of 
the Secretary of the Treasury, shall perform the 
duties of the Secretary until a successor is ap¬ 
pointed or such absence or sickness shall cease.” 

Title 26, U. S. C. A., Sec. 2: 

4 4 The Commissioner of Internal Revenue, under 
the direction of the Secretarv of the Treasury, 
shall have general superintendence of the assess¬ 
ment and collection of all duties and taxes imposed 
by any law providing internal revenue; * * * ” 
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Title 26, U. S. C. A., Cli. 7, Sec. 541: Oleomargarine; 
definition: 


“For the purposes of this chapter certairi man¬ 
ufactured substances, certain extracts, and cer¬ 
tain mixtures and compounds, including such mix¬ 
tures and compounds with butter, shall be hnown 
and designated as ‘olemargarine,’ namehj: All 
substances known prior to August 2, 1886, a^ oleo¬ 
margarine, oleo, oleomargarine oil, but^erine, 
lardine, suine and neutral; all mixtures and com¬ 
pounds of oleomargarine, oleo, oleomargarine oil, 
butterine, lardine, suine, and neutral; all l^rd ex¬ 
tracts and tallow extracts: and all mixtures and 

' I 

compounds of tallow, beef fat, suet, lard, lard oil, 
vegetable-oil annotto, and other coloring matter, 
intestinal fat, and offal fat made in imitation or 
semblance of butter, or when so made, calculated 

7 7 I 

or intended to be .sold as butter or for butter” 
(Aug. 2, 1886, C. 840, Sec. 2, 24 Stat. 209). ! 

i 

l 

24 Stat. 212, Sec, 14, C. 840 (Title 26, U. S.jC. A., 
Sec. 582, Cli. 7): Oleomargarine; decisions: 

“That there shall be in the office of the Cbmmis- 
sioner of Internal revenue an analytical chemist 
and microscopist, who shall each be appointed by 
the Secretary of the Treasury. The Commissioner 
of Internal Revenue may, whenever in his judg¬ 
ment the necessities of the service so require, em¬ 
ploy chemists and microscopists, to be pai^i such 
compensation as he may deem proper, not exceed¬ 
ing in the aggregate any appropriation made for 
that purpose. And such Commissioner is author¬ 
ized to decide what substances, extracts, miktures, 
or compounds which may be submitted for ibis in¬ 
spection in contested cases are to be taxed under 
sections 541 to 547 and 549 to 556 of this titjle, and 
his decision in matters of taxation under shell sec¬ 
tion shall be final. * * *” 
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STATEMENT OF THE CASE, j 

This is an appeal from an order of the Supreme 
Court of the District of Columbia entered January 
8, 1934, sustaining demurrers of the appellees, 
Andrew W. Mellon and Ogden L. Mills, to appel¬ 
lant’s declaration as modified by original and 
amended bills of particulars (R. 17, 56) filed by ap¬ 
pellant pursuant to orders of the Supreme Court 
of the District of Columbia (R. 13, 56) on hiotions 
of the appellees (R. 7, 50). j 

A clear statement of the issues involved and the 

manner in which they are raised will be found in 

the opinion of Mr. Justice Adkins sustaining ap- 
— 

(Note: In this brief italics are ours unless otherwise indi¬ 
cated. ) 


j 

i 

I 

| 

i 
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pellees’ demurrers, at pages 79 et seq . of the rec¬ 
ord. We therefore quote from that opinion: 

“Plaintiff brings this suit against Andrew 
W. Mellon, formerly Secretary of the Treasury, 
and Ogden L. Mills, formerly Undersecretary 
and at times Acting Secretary of the Treasury, 
to recover damages in the sum of $250,000 al¬ 
leged to have been caused by acts committed 
by defendants in their official positions. R. M. 
Estes, Deputy Commissioner of Internal Rev¬ 
enue, was sued originally but plaintiff has dis¬ 
missed as to him. 

“In 1928 plaintiff began the manufacture 
of a cooking compound composed principally 
of cocoanut oil and peanut oil and of small 
amounts of flavoring and coloring matter. 

“The declaration as modified by original 
and amended bills of particulars charges in 
substance that in April, 1929 the Commissioner 
of Internal Revenue without color of law erron¬ 
eously held that plaintiff’s product was taxable 
at 10c a pound under the oleomargarine act; 
that the Commissioner levied an assessment of 
$5,000 for such taxes against plaintiff on its 
product sold in January, 1929, and that the 
Commissioner and his subordinates demanded 
payment thereof from plaintiff, and notified 
all dealers handling its product that they must 
pay the annual tax imposed by law on dealers 
in oleomargarine, and that assessments were 
made against some of said dealers; that these 
demands were repeated until enjoined by the 
courts in equity suits hereafter described; that 
£his conduct inflicted great loss upon plaintiff 
and virtually destroyed its business before 
July, 1931J at which time an amended act of 
Congress^ admittedly made its product subject 
to the 10c tax. 




i 
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“Plaintiff charges that the conduct of the 
Commissioner and his subordinates ^vas ap¬ 
proved by defendants and that the acts of all 
of them ‘were without color of law, arbitrary, 
illegal, wanton, capricious, oppressive, ma¬ 
licious and contemptuous/ j 

“Each defendant demurs on a nupiber of 
grounds. The principal proposition I is that 
each defendant was engaged in the perform¬ 
ance of an official duty requiring the Exercise 
of judgment and discretion and that he is 
privileged from suit because of any act done 
by him in the performance of that duty. 

“The oleomargarine act of August 1 2, 1886 
(24 Stat. 209) imposed a tax of 2d: a pound on 
colored oleomargarine made in imitation or 
semblance of butter or calculated or intended 
to be sold as butter or for butter. The tax was 
increased to ten cents a pound by act of May 
9, 1902 (32 Stat. 193). This tax is to!be rep¬ 
resented by coupon stamps (U. S. C. Title 
36, section 546). I 

“Section 14, after creating in the pfiice of 
the Commissioner of Internal Revenue an 
analytical chemist and microscopist, continued: 

“ ‘And such Commissioner is authorized to 
decide what substances, extracts, mixtures, or 
compounds which may be submitted foij his in¬ 
spection in contested cases are to be taxed 
under this Act; and his decision in matters of 
taxation under this Act shall be final/ j 

“Sec. 20 provided that the Commissioner, 
with the approval of the Secretary |of the 
Treasury, ‘may make all needful regulations 
for the carrying into effect of this Act/ 

“Sec. 2 of the Act provides that t}he fol¬ 
lowing shall be known as oleomargarine: 

“ ‘All substances heretofore known as oleo¬ 
margarine, oleo, oleomargarine oil, buj;terine. 


i 

i 
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lardine, suine, and neutral; all mixtures and 
compounds of oleomargarine, oleo, oleomar¬ 
garine oil, butterine, lardine, suine, and neu¬ 
tral; all lard extracts and tallow extracts; and 
all mixtures and compounds of tallow, beef 
fat, suet, lard, lard-oil, vegetable-oil annotto, 
and other coloring matter, intestinal fat, and 
offal fat made in imitation or semblance of 
butter, or when so made, calculated or intended 
to be sold as butter or for butter.’ 

“Under this definition it was necessary for 
the Commissioner to determine, first, whether 
the statute applied to compounds composed en¬ 
tirely of vegetable-oils, and, second, if so, 
whether plaintiff’s product was made in imita¬ 
tion or semblance of butter, or was calculated 
or intended to be sold as and for butter. 

“In the description in sec. 2 of the mix¬ 
tures and compounds all of the language ap¬ 
plies to animal fats except the expression 
‘vegetable-oil annotto.’ Annotto is a coloring 
matter. If the phrase quoted applies only to 
annotto, vegetable-oil compounds are not tax¬ 
able within the statute. The answer depended 
upon whether a comma should be inserted be¬ 
tween ‘vegetable-oil’ and ‘annotto’.” 

It is at once apparent that if the words “vege¬ 
table-oil annotto” in Section 2 of the Oleomargarine 
Act were construed with a comma inserted, then 
vegetable-oil compounds containing no animal fats, 
such as appellant’s product, would be taxable under 
the Act, whereas, if this “governing phrase” be 
construed without the comma inserted, then prod¬ 
ucts such as appellant’s would not be taxable. 
Appellant’s whole case is founded upon the action 
of the Commissioner and his subordinates in giving 
to this governing phrase an interpretation which 



was subsequently held by the Supreme Coilrt of the 
United States to have been incorrect. S ee Miller v . 
Standard Nut Margarine Company of Florida , 284 
U. S. 498, 76 L. Ed. 422. j 

i 

We shall take occasion in our argument to ex¬ 
amine at length the history of the Oleomargarine 
Act and of the interpretation of this governing 
phrase from the passage of the Act in 1886 down 
to 1932, when the Supreme Court of the United 
States decided the Miller Case just mentioned. This 
history is epitomized thus by Mr. Justice Adkins 
in his opinion (R. 95) : 

“It thus appears that from the passage 
of the oleomargarine act in 1886 untii 1924 it 
was assumed by all concerned that th£ act ap¬ 
plied to vegetable-oil products as w^ll as to 
animal fats; that in 1924, in the Higgins case, 
for the first time the question was squarely 
presented in court, and the court decided as 
matter of law that the statute did include vege¬ 
table-oil products, and as matter of fact that 
the Higgins product was not manufactured in 
semblance of butter and was not calculated or 
intended to be and was not sold as and for but¬ 
ter; that in 1929 Mr. Blair, Commissioner of 
Internal Revenue, as the result of an elab¬ 
orate field investigation reached the conclusion 
as matter of fact that the vegetable-oil prod¬ 
ucts then were being made in semblance of but¬ 
ter and were calculated and intended by the 
manufacturers to be and were sold as and for 
butter and were taxable as oleomargarine; 
that this court in suits filed by plaihtiff and 
other manufacturers of such products refused 
to enjoin collection of assessments ijnade by 
Commissioner Blair against the manufacturers 
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as the result of his decision; that in a test suit 
filed by the Harrow-Taylor Company in the 
United States District Court for Missouri 
Judge Reeves, D. J. on the facts held that Com¬ 
missioner Blair was correct and sustained the 
assessment, and this decision was affirmed by 
the Circuit Court of Appeals; that pending the 
appeal in that case plaintiff filed a suit against 
the collector of internal revenue of Florida in 
the United States District Court for that state, 
and Judge Jones reached a contrary conclu¬ 
sion and agreed with the plaintiff that its prod¬ 
uct was not taxable; that this decision was af¬ 
firmed by the Circuit Court of Appeals and by 
the Supreme Court of the United States, the 
latter holding that the statute did not include 
vegetable-oil products and therefore that plain¬ 
tiff's product could not be taxed as oleomar¬ 
garine.” 

The declaration, when read as modified by the 
original and amended bills of particulars, discloses 
no personal participation whatever by the defend¬ 
ants Mellon and Mills in the acts of the Commis¬ 
sioner and his subordinates which form the basis 
of the complaint. Nevertheless, personal liability 
is sought to be enforced by appellant against the 
Secretary of the Treasury upon the ground that the 
acts of subordinates in the departments of the Gov¬ 
ernment are presumed to be the acts of the Secre¬ 
tary of such department. 

A demurrer was filed by Mr. Mellon on a num¬ 
ber of grounds, principally (a) that he is not 
charged by the pleadings with having personally 
participated in the acts complained of, (b) that 
such acts were official acts of such a character as 
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to be privileged under the law, and (c) that the 
head of an executive department of the Government 
of the United States is not responsible to third per¬ 
sons for the misconduct, negligence or omissions 
of his official subordinates. This demurrer and a 
similar one interposed by appellee Mills wfere sus¬ 
tained by Mr. Justice Adkins upon the grpund of 
privilege (R. 79). 

i 

| 

| 

QUESTIONS INVOLVED. j 

The questions involved are: 

(1) Whether defendants Mellon and ^lills are 
personally liable in damages resulting from) acts of 
their official subordinates taken in pursuance of a 
construction of the Oleomargarine Act of 1886 in 
accordance with decisions of three Federal District 
Courts and the Eighth Circuit Court of Appeals, and 
which statute no court had ever construed other¬ 
wise up to the time when such acts were committed, 
but which the Supreme Court of the United States 
subsequently held to have been an unlawful con¬ 
struction. The acts complained of were no^;, as ap¬ 
pellant's statement of the question involved infers, 
the acts of defendants Mellon and Mills, but those of 
the Commissioner of Internal Revenue and £iis sub¬ 
ordinates. Moreover, the acts involved wer^ not, as 
stated, “admittedly wanton, arbitrary, capricious, 
contemptuous, oppressive, wrongful, illegal without 
color of law and in violation of plaintiff's constitu¬ 
tional rights." 

j 

(2) Whether high executive official^ of the 
United States are immune from personal ^ability 

I 

i 

i 

i 

i 

I 

i 
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for their official acts involving an exercise of judg¬ 
ment and discretion. 

(3) Whether high executive officials of the 
United States are subject to suits by private citi¬ 
zens or corporations to recover from them person¬ 
ally money damages for the acts of subordinates in 
their departments, in which acts such executives 
did not personally participate, on the doctrine of 
respondeat superior because of the presumed of¬ 
ficial approval of the acts of subordinates in the 
course of their official duties. 


SUMMARY OF ARGUMENT. 

I. The construction of the definition of “oleo¬ 
margarine” under Section 2 of the Act of August 
2, 1886, so as to embrace compounds of vegetable 
oils such as Southern Nut Product was an interpre¬ 
tation of long standing in the Bureau of Internal 
Revenue, and down to February 15, 1932, was in 
accordance with numerous authoritative decisions 
of the courts of the United States; and the at¬ 
tempted enforcement of the Oleomargarine Act in 
the years 1928, 1929 and 1930 in accordance with 
such construction was in consequence reasonable 
and proper, and was in no sense capricious or ar¬ 
bitrary. 

A. The officials involved, and their duties. 

B. The Oleomargarine Act of August 2, 1886, 
as amended. 

Nature, scope and purposes of the Act. 
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The governing phrase. 

C. Legislative history of the Oleomargarine 
Act of August 2, 1886. 

D. Construction of the Oleomargarine Act by 
the Bureau of Internal Revenue and the 
Courts from 1886 to March 4, 1921, when 
defendant Mellon became Secretary of the 
Treasury. 

Construction by the Bureau of internal 
Revenue. 

Judicial construction prior to Mkrch 4, 


1921. 


E. Construction of the Oleomargarine Act 
from March 4, 1921, to February lb, 1932. 


II. Appellant’s declaration, as modified by its 
original and amended bills of particulars, fails to 
set forth facts charging defendant Mellon with par¬ 
ticipation in the alleged attempts of certain Officials 
of the Bureau of Internal Revenue to enforce the 
provisions of the Oleomargarine Act of August 2, 
1886, as amended, against appellant, its dealers, or 
its product. 

III. The head of an executive department of 
the Government of the United States cannot be held 
personally liable in damages for acts done by him 
with relation to matters committed by law to his 
control or supervision. 

IV. The head of an executive departihent of 
the Government of the United States is not respon¬ 
sible to third persons for the misconduct,! negli¬ 
gence or omissions of his official subordinates. 

V. Reply to Appellant’s argument. 

VI. Conclusion. 


! 

i 



10 


ARGUMENT. 

I. 

THE CONSTRUCTION OF THE DEFINITION OF “OLEOMAR¬ 
GARINE” UNDER SECTION 2 OF THE ACT OF AUGUST 
2, 1886, SO AS TO EMBRACE COMPOUNDS OF VEGE¬ 
TABLE OILS SUCH AS SOUTHERN NUT PRODUCT WAS 
AN INTERPRETATION OF LONG STANDING IN THE 
BUREAU OF INTERNAL REVENUE, AND DOWN TO 
FEBRUARY 15, 1932, WAS IN ACCORDANCE WITH NU¬ 
MEROUS AUTHORITATIVE DECISIONS OF THE COURTS 
OF THE UNITED STATES; AND THE ATTEMPTED EN¬ 
FORCEMENT OF THE OLEOMARGARINE ACT IN THE 
YEARS 1928,1929 AND 1930 IN ACCORDANCE WITH SUCH 
CONSTRUCTION WAS IN CONSEQUENCE REASONABLE 
AND PROPER, AND WAS IN NO SENSE CAPRICIOUS 
OR ARBITRARY. 

The argument upon which appellant's case is 
founded is obviously legally unsound. The estab¬ 
lishment of such a doctrine as that contended for 
would paralyze the public service. As we shall pro¬ 
ceed to show, the plaintiff seeks to recover a vast 
sum of money from former high officials of the 
Government for 4 acts which they never committed, 
and which their subordinates—not even named as 
defendants—performed as officials of the Bureau of 
Internal Revenue in reliance upon various decisions 
of the Federal Courts and in pursuance of their 
sworn duty to uphold the law and to assess and col¬ 
lect the revenue due to the United States. 




I 

I 
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In the case of Burgess et al. v Wilbur et al v 50 
Fed. (2nd.) 502, 503, this Court, speaking through 
Justice Van Orsdel, said: 

“The relief sought is not such as‘can be 
accorded in a proceeding against administra¬ 
tive officers of the government. The ppwer is 
vested in the defendants (Secretary of the In¬ 
terior and Secretary of the Treasury) to con¬ 
strue the statutes under which they are re¬ 
quired to act, and, if their construction be 
reasonable, it is not within the jurisdiction of 
the court to interfere with their exercise of 
discretion.” 

i 

! 

Assuming, for the sake of argument, that defend¬ 
ant Mellon committed or is responsible for the acts 
of which appellant complains, we propose tb show 
that the notices, demands, and assessments taxes 
against appellant and its dealers were made and 
given pursuant to a reasonable interpretation of the 
Oleomargarine Act. Before proceeding to examine 
the acts complained of, and the context and history 
of the Oleomargarine Act in the light of whibh they 
were done, we pause to call the Court's attention to 
certain general statutes which have a bearing upon 
the decision in this case. 

i 

i 

A. THE OFFICIALS INVOLVED, AND THEIR DUTIES. 

The Acts of Congress establishing the Treas¬ 
ury Department and prescribing the duties I of the 
Secretary of the Treasury are found in Sections 2^1 
and 2Jf2 of Title 5 of the U. S. Code , as follows: 

“Section 21fl. Establishment of depart¬ 
ment. There shall be at the seat of govern- 

i 

i 

i 


i 

i 

i 
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ment an executive department to be known as 
the Department of the Treasury, and a Secre¬ 
tary of the Treasury, who shall be the head 
thereof. (R. S. Sec. 233)” 

“Section 21^2. General duties of Secretary 
of Treasury. The Secretary of the Treasury 
shall, from time to time, digest and prepare 
plans for the improvement and management of 
the revenue, and for the support of the public 
credit; shall superintend the collection of the 
revenue; shall, from time to time, prescribe the 
forms of keeping and rendering all public ac¬ 
counts and making returns; shall grant, under 
the limitations herein established, or to be pro¬ 
vided, all warrants for moneys to be issued 
from the Treasury in pursuance of appropria¬ 
tions by law; shall make report and give in¬ 
formation to either branch of the legislature in 
person or in writing, as may be required, re¬ 
specting all matters referred to him by the 
Senate or House of Representatives, or which 
shall appertain to his office; and generally shall 
perform all such services relative to the fi¬ 
nances as he shall be directed to perform. (R. 
S. Sec. 248.) ” 

An outline of the administrative organization 
of the Treasury Department, as set forth in the U. 
S. Government Printing Office publication entitled 
“The Treasury Department” published in 1930, 
shows the following structure: 

“The Secretary of the Treasury 

“The Undersecretary of the Treasury: 

1. The finances. 

2. Commissioner of accounts and deposits— 
(a) 1 Division of bookkeeping and war¬ 
rants. 
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(b) Division of deposits. 

3. Commissioner of the public debt—j 

(a) Division of loans and curreiicy. 

(b) Office of the Register of the Treas¬ 

ury. ! 

(c) Division of public debt accounts 

and audit. 

(d) Division of paper custody. 

4. Office of the Treasurer of the tJnited 
States. 

5. Federal Farm Loan Bureau. j 

6. Section of financial and economic re¬ 
search. 

7. Government actuary. 

8. Chief clerk of the department. 

The Fiscal Assistant Secretary: 

9. Bureau of Internal Revenue. 

10. Office of the Comptroller of the Currency. 

11. Bureau of Engraving and Printing.! 

12. Bureau of the Mint. | 

13. Secret service division. 

14. Disbursing clerk. 

Assistant Secretary in Charge of Public pudd¬ 
ings, Public Health, and Miscellane¬ 
ous: 

1. Office of the Supervising Architect.! 

2. Bureau of the Public Health Servide. 

3. Division of appointments— 

(a) Section of surety bonds. 

4. Division of supply. 

5. General Supply Committee. 

Assistant Secretary in Charge of Customs, 

Coast Guard, Industrial Alcohol, and 
Narcotics: 

1. Bureau of Customs. 

2. United States Coast Guard. 

3. Bureau of Industrial Alcohol. 

4. Bureau of Narcotics. 

i 

i 
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The Bureau of the Budget is also in the Treas¬ 
ury Department, but is under the im¬ 
mediate direction of the President/’ 

The Commissioner of Internal Revenue is not 
appointed by the Secretary of the Treasury, but by 
the President, with the advice and consent of the 
Senate. The creation of such an official and of his 
deputies, and their respective duties, are prescribed 
by Title 26 of the U. S. Code, as follows: 

“Section 1. Commissioner. There shall 
be in the Department of the Treasury a Com¬ 
missioner of Internal Revenue, who shall be 
appointed by the President, by and with the 
advice and consent of the Senate, and shall be 
entitled to a salary of $10,000 a year. (R. S. 
sec. 319; Feb. 24,1919, c. 18, sec. 1300, 40 Stat. 
1140; Jan. 22, 1925, c. 87, 43 Stat. 770)” 

“Section 2. Commissioner; duties. The 
Commissioner of Internal Revenue, under the 
direction of the Secretary of the Treasury, 
shall have general superintendence of the as¬ 
sessment and collection of all duties and taxes 
imposed by any law providing internal reve¬ 
nue; * * * (R. S. sec. 321; Aug. 1, 1914, c. 

223, 38 Stat. 621; Mar. 1, 1919, c. 86, sec. 11, 
40 Stat. 1270.) ” 

“Section 3. Deputy commissioners and 
assistant to commissioner. There may be em¬ 
ployed in the Bureau of Internal Revenue, five 
deputy commissioners (and an assistant to the 
commissioner). (Feb. 24,1919, c. 18, sec. 1301 
(a), 40 Stat. 1140.)” 

“Section Jf. Deputies; duties; designa¬ 
tion to act as commissioner. The Commission¬ 
er of Internal Revenue may assign to deputy 
commissioners such duties as he may prescribe, 
and the Secretary of the Treasury may desig- 
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nate any one of them to act as Commissioner 
of Internal Revenue during the commissioner’s 
absence. (Oct. 6, 1917, c. 79, sec. 1, 40 Stat. 
348.) ” | 

Title 26, U. S. C. } Section 12, provides t^iat the 
President may establish convenient collection dis¬ 
tricts; and Section lk provides for the appointment 
by the President, with the advice and consent^ of the 
Senate, of a collector for each such district, j 

i 

i 

The assessment and collection of Internal Reve¬ 
nue taxes is governed by Chapter 3 of Titlb 26 of 
the U. S. Code. We quote the following relevant 
sections: 

ec Section 91. Canvass for objects bf tax - 
ation. Every collector shall, from time tb time, 
cause his deputies to proceed through every 
part of his district and inquire after arid con¬ 
cerning all persons therein who are liable to 
pay any internal-revenue tax, and all persons 
owning or having the care and management of 
any objects liable to pay any tax, and tb make 
a list of such persons and enumerate said ob¬ 
jects. (R. S. sec. 3172; Aug. 27, 1894, c. 349, 
sec. 34, 28 Stat. 558; Oct. 3, 1913, c. 16, £ec. n, 
I, 38 Stat. 178; Sept. 8, 1916, c. 463, sec. 16, 
39 Stat. 773; Feb. 24, 1919, c. 18, sec. 1$17, 40 
Stat. 1146; Nov. 23, 1921, c. 136, sec. ISfll, 42 
Stat. 311; June 2, 1924, 4:01 p. m., c. 234, sec. 
1018, 43 Stat. 345; Feb. 26, 1926, c. 27, sec. 
1115, 44 Stat. 117.) ” 

<e Section 102. Assessments by cdmmis - 
sioner; correction of lists. The Commissioner 
of Internal Revenue shall make the inquiries, 
determinations, and assessments of all taxes 
and penalties imposed by this title, or accruing 
under any former internal revenue law, Iwhere 
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such taxes have not been duly paid by stamp 
at the time and in the manner provided by law, 
and shall certify a list of such assessments 
when made to the proper collectors respec¬ 
tively, who shall proceed to collect and account 
for the taxes and penalties so certified. * * * 
(R. S. sec. 3182) ” 

“Section 103 . Collectors and deputies to 
collect all taxes. It shall be the duty of the 
collectors, or their deputies, in their respective 
districts, and they are authorized, to collect 
all the taxes imposed by law, however the same 
may be designated. (R. S. sec. 3183; Mar. 1, 
1879, c. 125, sec. 3, 20 Stat. 331.) ” 

“Section 10If. Notice and demand. Where 
it is not otherwise provided, the collector shall 
in person or by deputy, within ten days after 
receiving any list of taxes from the Commis¬ 
sioner of Internal Revenue, give notice to each 
person liable to pay any taxes stated therein, 
to be left at his dwelling or usual place of busi¬ 
ness, or to be sent by mail, stating the amount 
of such taxes and demanding payment thereof. 
If such person does not pay the taxes, within 
ten days after the service or the sending by 
mail of such notice, it shall be the duty of the 
collector or his deputy to collect the said taxes 
with a penalty of 5 per centum additional upon 
the amount of taxes, and interest at the rate 
of 1 per centum a month. (R. S. sec. 3184.) ” 

R. S. 3221} (U. S: C. Title 26, sec. 15k) provides: 

“No siiit for the purpose of restraining the 
assessment or collection of any tax shall be 
maintained in any court.” 

In addition to the general duties and authority 
of the Commissioner under the statutes abo^o 
quoted, he has broad specific powers in connection 
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with the administration of the Oleomargarihe Act; 
these will be cited in our discussion of th^ provi¬ 
sions of the Act to which we shall now tijirn our 
attention. 


B. THE OLEOMARGARINE ACT OF AUGUST 2, 

1886, AS AMENDED. i 

I 

Nature, Scope and Purposes of the Ac \. 

! 

On August 2, 1886, Congress passed the so- 
called Oleomargarine Act (24 Stat. 209) imposing 
a tax upon and regulating the manufacture, sale, 
importation and exportation of oleomargarine, 
adulterated butter and process or renovated jbutter. 
The second section of the Act of 1886 with! which 
we are primarily concerned provided, (U. Si C. A. 
Title 26, sec. o^l) : j 


“Sec. 2 (Act Aug. 2, 1886). That for the 
purposes of this act certain manufactured sub¬ 
stances, certain extracts, and certain mixtures 
and compounds, including such mixtures and 
compounds with butter, shall be known and 
designated as ‘oleomargarine/ namely: All 
substances heretofore known as oleomargarine, 
oleo, oleomargarine oil, butterine, lardine, 
suine, and neutral; all mixtures and compounds 
of oleomargarine, oleo, oleomargarine oil, but¬ 
terine, lardine, suine, and neutral; all lgrd ex¬ 
tracts and tallow extracts; and all mixtures 
and compounds of tallow, beef fat, suet, lard, 
lard-oil, vegetable-oil annotto, and other 1 ; color¬ 
ing matter, intestinal fat, and offal fat made 
in imitation or semblance of butter, or when 
so made, calculated or intended to be sold as 
butter or for butter” 
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The third, fourth, fifth, sixth and seventh sec¬ 
tions imposed a license tax on manufacturers and 
dealers in oleomargarine, and contained many re¬ 
quirements controlling the packing, marketing and 
supervision of the manufacture and sale of the 
taxed article under regulations to be prescribed by 
the Commissioner of Internal Revenue with the 
approval of the Secretary of the Treasury. 

The eighth section provided as follows: 

"Sec. 8. That upon oleomargarine which 
shall be manufactured and sold, or removed for 
consumption or use, there shall be assessed 
and collected a tax of two cents per pound, to 
be paid by the manufacturer thereof; and any 
fractional part of a pound in a package shall 
be taxed as a pound. The tax levied by this 
section shall be represented by coupon stamps; 
and the provisions of existing laws governing 
the engraving, issue, sale, accountability, ef- 
facement, and destruction of stamps relating 
to tobacco and snuff, as far as applicable, are 
hereby made to apply to stamps provided for 
by this section.'’ 

The tax imposed by this Section was increased 
to ten cents a pound by the Act of May 9, 1902 (U. 
S. C. A. Title 26, sec. 5Jf6). 

The fourteenth section of the Act provided in 
part as follows: 

"Sec. 14. That there shall be in the of¬ 
fice of the Commissioner of Internal Revenue 
an analytical chemist and a microscopist, who 
shall each be appointed by the Secretary of the 
Treasury, and shall each receive a salary of 


two thousand five hundred dollars per an¬ 
num; and the Commissioner of Internal Reve¬ 
nue may, whenever in his judgment th^ neces¬ 
sities of the service so require, employ chem¬ 
ists and microscopists, to be paid such com¬ 
pensation as he may deem proper, not 'exceed¬ 
ing in the aggregate any appropriation made 
for that purpose. And such Commissioner is 
authorized to decide what substances, extracts, 
mixtures, or compounds which may be Submit¬ 
ted for his inspection in contested cases are to 
be taxed under this Act; and his decision in 
matters of taxation under this Act shall be 
final” | 

The twentieth section of the Act (TJ. &. C . A. 
Title 26, sec. 557) provided: j 

“Sec. 20 (Act Aug. 2, 1886). That the 
Commissioner of Internal Revenue, with the 
approval of the Secretary of the Treasury, may 
make all needful regulations for the carrying 
into effect of this Act.” j 

I 

The constitutionality of the Oleomargarine 
Act was upheld by the Supreme Court in McCray 
v. U. 8., 195 U. S. 27, 49 L. Ed. 78, decided in 1904. 


The Governing Phrase 


The dispute between the Bureau of Internal 
Revenue and appellant centered round the propriety 
of the construction placed by the Commissioner 
upon the words “vegetable-oil annotto” appearing 
in Section 2 of the Act. This phrase is herein! called 
“the governing phrase.” Should the words ^vege¬ 
table-oil” be read as qualifying “annotto,” and the 
whole phrase as indicating a coloring material; or. 
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on the other hand, should the phrase be read as 
though a comma were inserted after the word “oil,” 
so that the phrase would read “vegetable oil, 
annotto?” Except for the governing phrase the 
definition of oleomargarine refers only to animal 
fats. Plaintiff’s product was a vegetable oil com¬ 
pound containing no animal fats, and hence its tax¬ 
ability as oleomargarine hinged entirely on the in¬ 
terpretation to be placed upon the governing 
phrase. 

The basis of the controversy between the 
Bureau of Internal Revenue and Manufacturers 
such as plaintiff, was removed by the Congress 
when there was enacted an amendment to Section 
2 of the Act of 1886 adopted July 10, 1930, effec¬ 
tive twelve months later (Supplement to U. S. C. 
A., Title 26, sec. 541). By it the hyphen in the 
phrase “vegetable-oil” was eliminated, and a comma 
was inserted after the word “oil” and before the 
word “annotto.” 

C. LEGISLATIVE HISTORY OF THE OLEOMARGARINE 

ACT OF AUGUST 2. 1S86. 

History in Congress 

The bill which eventually became law was in¬ 
troduced as H. R. 8328, 49th Congress, First Ses¬ 
sion, in the House of Representatives on April 28, 
1886. As originally introduced and reported the 
bill contained a comma between the words “vege¬ 
table-oil” and “annotto.” In the printed copy of 
bill H. R. 8328, which was executed by the Govern¬ 
ment Printing Office from the original bill as intro- 
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duced, the comma between the words ^vegetable- 
oil” and “annotto” was omitted. 

i 

i 

On June 3, 1886, the bill H. R. 8328 passed the 
House with amendments, none of which affected 
the words “vegetable-oil” and “annotto,’i or the 
punctuation between them. The original manu¬ 
script copy of the engrossed bill which was attested 
by the Clerk of the House and transmitted! by mes¬ 
sage to the Senate did not contain the cohima be¬ 
tween the words “vegetable-oil” and “annotto.” 
The engrossed bill was executed from a copy of the 
printed bill as reported, thereby perpetuating the 
error made at the Government Printing Office in 
omitting the comma. 

i 

Upon its arrival in the Senate on June! 5, 1886, 
the bill was read twice and ordered to ii6 on the 
table and again printed at the Government Print¬ 
ing Office in the form as it passed the Hciuse, ex¬ 
cepting that a comma was inserted between the 
words “vegetable-oil” and “annotto.” On'June 7, 
1886, the Senate referred the bill to its Committee 
on Agriculture and Forestry. On July 1, i886, the 
bill was reported by such Committee to the Senate 
without amendment and with no accompanying re¬ 
port. The bill was again printed at the Govern¬ 
ment Printing Office, and in this print a comma 
appeared between the words “vegetable-oil” and 
“annotto.” 

i 

i 

i 

On July 20, 1886, the bill passed the Senate 
with four amendments, none of which affected Sec¬ 
tion 2. These amendments were engrossed, at- 
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tested by the Secretary of the Senate, attached to 
the original engrossed House Bill, and formally 
messaged to the House of Representatives where, 
after consideration by the House Committee on 
Agriculture and the House itself, the Senate amend¬ 
ments were agreed to. From the original engrossed 
copy of the House Bill and Senate amendments, the 
enrolling clerk of the House prepared the enrolled 
bill which was signed by the Speaker of the House, 
messaged to the Senate where it was signed by the 
President of the Senate and thereafter approved 
by the President of the United States. 

From the above it will be noted that the error 
first made by the Government Printing Office was 
perpetuated in the engrossment and again in the 
enrollment of the House Bill, notwithstanding the 
fact that the error had been corrected in the prints 
of the bills for the use of the Senate. 

An examination of the various prints of the 
bill will show that the Government Printing Office 
arbitrarily made other changes in punctuation in 
Section 2 from the bill as originally introduced and 
from which the prints were made. 

That it was probably the intention of the 
framers of the Act that the comma should be in¬ 
serted, was the conclusion of the Committee on 
Agriculture of the House of Representatives in its 
report on Bill H. R. 6, 71st Congress, 1st Session, 
covering the amendments passed in 1930, which 
expressly inserted the comma and made certain 
other changes in Section 2, as above mentioned. In 
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the course of its report to the House, the Commit- 
tee on Agriculture said: | 

“In line 18 of the printed bill (H. R. 6) a 
comma has been added between the term ‘vege¬ 
table oil’ and the word ‘annotto.’ This is to 
correct a situation which arose because in the 
engrossed copy of the act of 1886, as amended, 
this comma was omitted. The context as well 
as the facts at that time and now cleanly indi¬ 
cate that the comma is connoted at this place, 
and it appeared in the informal copie^ of the 
original act as it was considered by the Com¬ 
mittee and on the floor at that time. That is, 
vegetable oil is one substance, and anhotto is 
another and entirely different one, whose use 
is for the purpose of coloring anything with 
which it is mixed to a yellow color like the 
natural color of butter. (House Report No. 3, 
71st Congress, First Session, May 1, 1929).” 

We now turn to examine the interpretation 
placed upon the governing phrase by the 'Bureau 
of Internal Revenue and the Courts. 

i 

j 

D. CONSTRUCTION OF THE OLEOMARGARINE AC*i BY THE 
BUREAU OF INTERNAL REVENUE AND THE I COURTS 
FROM 1886 TO MARCH 4, 1921, WHEN DEFENDANT 
MELLON BECAME SECRETARY OF THE TREASURY. 

Construction by the Bureau 
of Internal Revenue. 

From the passage of the Oleomargarine Act in 
1886 down to March 4, 1921, when Mr. Mellon be¬ 
came Secretary of the Treasury, the Bureau of In¬ 
ternal Revenue always construed the governing 

phrase as containing the comma (See 18 Op. Att. 

| 

i 

i 

i 

i 
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Gen. 489). We quote from the statute as printed 
in the following official publications: 


Publication 

Regulations Concerning 
Oleomargaine Under In¬ 
ternal-Revenue Laws, Au¬ 
gust, 1886 (Series 7, No. 
9—Revised) 

Regulations concerning 
Oleomargarine Under In¬ 
ternal-Revenue Laws, 
April 26, 1889 (Series 7, 
No. 9—Revised April 26, 
1889) 

Internal Revenue Laws 
In Force July 1, 1889, 
Compilation of 1889. 

Internal Revenue Laws 
In Force January 1, 1900, 
Compilation of 1900. 

Revised Regulations Con¬ 
cerning Oleomargarine, 
etc., as Revised June, 
1902. Regulations No. 9, 
Revised June, 1902. 

Revised Regulations Con¬ 
cerning Oleomargarine, 
etc., Revised July, 1907, 
Regulations No. 9, Re¬ 
vised July, 1907. 

Internal Revenue Laws 
In Force March 4, 1911, 
Compilation of 1911. 

Internal Revenue Laws 
In Force May 1, 1920, 
Compilation of 1920. 


Phrase 

‘Vegetable-oil, annotto” 

“vegetable-oil, annotto” 

“vegetable-oil, annotto” 
“vegetable-oil, annotto” 

“vegetable-oil, annotto” 

“vegetable-oil, annotto” 

“vegetable oil, annotto” 
“vegetable oil, annotto” 
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A number of official Treasury Decisions pro¬ 
mulgated prior to 1921 had expressed the vi£w that 
mixtures of “vegetable-oils,” as well as compounds 
or mixtures of “animal fats or oils” would ibe tax¬ 
able under the Oleomargarine Act if mdde “in 
semblance of butter.” Thus in Treasury decision 
1351+, promulgated May 12, 1908, John G„ Capers, 
Commissioner, in a carefully considered Opinion, 
stated: 

“In view of the foregoing statements, I 
am of the opinion that all animal fats: or oils 
and vegetable oils separately, and all com¬ 
pounds and mixtures of such animal jfats or 
oils and vegetable oils, with or withput the 
addition of coloring matter, which contain 
more than 1 per cent of moisture and salt (the 
limit fixed by the Department of Agriculture 
under the pure-food and drugs act for lard), 
or which have been churned in creaifl, milk, 
or water, or bathed in a solution of brine, there¬ 
by imparting to all such animal fats lor oils 
and vegetable oils and all compounds apd mix¬ 
tures thereof, the flavor, texture, appearance, 
or color of butter are properly taxable under 
the law as oleomargarine. 

“All animal fats or oils and vegetable oils, 
all compounds or mixtures of such animal fats 
or oils and vegetable oils which are not in the 
semblance of butter as herein defined, | but re¬ 
semble lard in general characteristics and are 
not sold or offered for sale as butter! or for 
butter, are exempt from taxation as oleomar¬ 
garine.” 

See also Treasury Decisions 277, 344, 615 and 1434. 

i 

! 

i 

I 

! 

i 

i 

i 

i 
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Judicial Construction Prior to March k, 

On three occasions prior to March 4, 1921, the 
Supreme Court had occasion to quote or to give 
consideration to Section 2 of the Oleomargarine 
Act. Let us see how they treated the governing 
phrase: 

In McCray v . United States, 195 U. S. 27, 49 
L. Ed. 78 (1904), the Supreme Court quoted the 
pertinent part of the second section of the Oleo¬ 
margarine Act as follows: 

“vegetable oil, and annotto, and other color¬ 
ing matter/* 

Cliff v . United States, 195 U. S. 159, 49 L. Ed. 
139 (1904). There the Supreme Court held that 
where one of the ingredients named in the Act is 
used in a compound or mixture in such small pro¬ 
portionate quantity as to serve substantially only 
the purpose of coloring the product to cause it to 
look like butter, then such product vrould be con¬ 
sidered as artificially colored, and would take the 
higher rate of tax. It is significant to note that in 
quoting Section 2 of the Act of 1886, the opinion in 
this case inserts the comma and holds that “palm 
oil is a vegetable oil, one of those substances” 
named in the Act as ingredients of oleomargarine. 

Moxley v. Hertz, 216 U. S. 344, 54 L. Ed. 510 
(1910). Here the opinion of the Supreme Court 
was delivered in response to certain questions cer¬ 
tified to it by the 7th Circuit Court of Appeals, the 
first of which questions, and the affirmative answer 
to which controlled the case, was as follows: 
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“First. With the oleomargarine caused 
'to look like butter,’ by the use of natural palm 
oil as one of the ingredients— c a pure vegetable 
oil/ named in the statute as an ingredient of 
oleomargarine —which not only gives the color¬ 
ation sought for the finished product, but other¬ 
wise (in some degree) improves the texture, 
quality and healthfulness of the oleomargarine. 
Can such use be denominated 'artificial color¬ 
ation,’ within the terms and meaning of the 
statute referred to, fixing the rate of taxa¬ 
tion?” 

The court answered the above question i in the 
affirmative, and affirmed the holding in the Cliff 
Case that a slight use of a statutory ingredient 
(palm oil, which is a vegetable oil) which substan¬ 
tially serves only to give the product color, cannot 
be regarded as rendering the product “free from 
artificial coloration” so as to take a lowet rate 
of tax. The opinion quotes the governing phrase 
of Section 2 of the Act of 1886, as amended, as 
follows: “vegetable oil, annotto.” 

! 

i 

Such was the status of the construction of the 
Oleomargarine Act down to March 4, 1921,| when 
Mr. Mellon became the Secretary of the Treasury. 
In quoting the governing phrase the comma had 
been inserted by the officials in all of the regula¬ 
tions and in all of the compilations of Interne^ Rev¬ 
enue Laws issued by the Department. Various 
Treasury Decisions of Secretary Mellon’s jprede- 
cessors had treated vegetable oils as one of the 
separate ingredients named in the Act. And in¬ 
deed, on three occasions the United States Supreme 
Court had quoted the governing phrase with the 


\ 
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comma inserted, and had expressly held that palm 
oil was a “vegetable oil, one of those substances 
named as ingredients in the Act ” Indeed, no one 
seems ever to have disputed down to 1921, that the 
framers of the Act intended to insert the comma 
and that it should be so read. 

E. CONSTRUCTION OF THE OLEOMARGARINE ACT FROM 
MARCH 4. 1921, TO FEBRUARY 15, 1932. 

Mr. Mellon became Secretary of the Treasury 
on March 4, 1921, and served in that capacity dur¬ 
ing the years involved in this litigation (1928- 
1930). Had he examined the question in hand on 
coming into office, Secretary Mellon would have 
found that the construction of the Act had become 
quite settled by the action of his predecessors over 
a 35-year period. And had he not been engrossed 
in matters of larger import to the nation, he would 
have seen during his own term of office a chain of 
court decisions expressly sustaining this construc¬ 
tion of the governing phrase which his predeces¬ 
sors had established. The gist of these decisions 
is set forth in Mr. Justice Adkins’ opinion (R. 83 
to 95 incl.), but some elaboration may be here add¬ 
ed, in view of the treatment of the subject on pages 
5 to 14 of appellant’s brief under the heading, 
“History of the Product.” 

The first case which directly involved the 
proper construction of the governing phrase was 
Higgins Manufacturing Company v. Page, Col¬ 
lector, 297 Fed. 644 (1924, D. C., Rhode Island). 
That case was instituted by the Higgins Manufac¬ 
turing Company against the local Collector of In- 
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ternal Revenue to recover a tax paid by the plaintiff 
under protest upon its product known as “Mut-Z- 
All,” which, it alleged, was not taxable undpr the 
Oleomargarine Act. The court held: (1) | As a 

matter of law, that the words “vegetable-oil dnnot- 
to, and other coloring matter’' contained in Section 
2 of the Act of August 2, 1886, should be read as 
though there w^ere a comma after the wordj“oil”; 
and (2) as a matter of fact, that plaintiff’s! prod¬ 
uct “Nut-Z-All” was not made in imitatibn or 
semblance of butter. On the question of fabt, the 
court seems to have been influenced largely iby the 
fact that the product was marketed in a triangu¬ 
lar form of package, bearing the label, “Nut-£-All” 
and the words “Nut Product,” “Prepared for Cook¬ 
ing and Baking,” which the court said proved that, 
with respect to packing and labeling, the plaintiff 
had “done its best to avoid deception of a cus¬ 
tomer.” Again, the Court considered the matter 
of taste, and concluded from the testimony that 
in this important particular plaintiff’s product was 
not made in imitation of butter nor was it calcu- 

i 

lated or intended to be sold as butter or for butter. 
For present purposes we stress that the court in 
its opinion granted the following request bf the 
Collector for a finding of law: 

I 

“That the phrase ‘vegetable oil arinotto, 
and other coloring matter’ contained in sec¬ 
tion 2 of the act of August 2, 1886 (24! Stats. 
209), should be read as though there ^ere a 
comma after the word ‘oil’.” 

i 

| 

j 

The opinion in this Higgins case was promuigated 
by D. H. Blair, Commissioner of Internal Revenue, 
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with the approval of Mr. Mellon as Secretary of the 
Treasury, as Treasury Decision 3590. (R. 84). 

Under date of April 1, 1927, Commissioner 
Blair, with the official approval of Acting Secretary 
of the Treasury Mills, promulgated Treasury De¬ 
cision 4006, effective October 1, 1927, amending 
Regulations 9 (Revised August, 1925) relative to 
oleomargarine, etc., with respect to cooking com¬ 
pounds so as to read as follows (R. 24, 85) : 

“'(b) Cooking Compounds: Cooking 
compounds which are placed on the market in 
good faith as such, and wffiich do not resemble 
butter in flavor, texture or appearance are ex¬ 
empt from the tax imposed upon oleomargarine. 

“ 'All animal fats or oils, vegetable oils, 
and all compounds and mixtures of such animal 
facts or oils, or vegetable oils, with or without 
the addition of coloring matter, which have 
been churned in milk or cream with the effect 
of causing the resultant product to assume a 
flavor, texture and appearance resembling that 
of butter are properly taxable under the law as 
oleomargarine. 

“ 'All vegetable or animal oils or combina¬ 
tions thereof, churned, emulsified or however 
mixed, colored to look like butter, crystalized, 
salted (or unsalted) and worked, will be 
deemed to possess a sufficient similarity to 
butter in flavor, texture and appearance to 
bring the resultant product within the classifi¬ 
cation of oleomargarine.’ ” 

In embracing compounds of either vegetable or 
animal oils this Treasury Decision was the same as 
the Regulations which had theretofore existed; it 
differs from them only in giving to the coloring of 



any such compound “colored to look like butter” 
conclusive force in the matter of its taxability. 
This Treasury Decision resulted in the following 
two injunction proceedings: 


Higgins Manufacturing Company v. Page, 20 
Fed. (2d) 948, in the District Court of the tjnited 


States for the District of Rhode Island. 


This was 


an equity proceeding brought by the Higgins Com¬ 
pany against the Collector alleging that its product 
known as “Higgins Nut Product” was the s^me as 
that formerly manufactured by it under the name 
of “Nut-Z-All”, that the manner of putting it up 
was the same as used in connection with the earlier 


product which had been held nontaxable by!Judge 
Brown in the first Higgins case, supra, and that the 
Collector had given notice of his intention to collect 
a tax on the product from and after October Ij, 1927. 
On July 22, 1927, the court granted a temporary in¬ 
junction, which was made permanent on December 
29, 1927. In its opinion the court stated that the 
injunction is justified because the Collector was 
threatening to take action which the court hajd held 
to be illegal. It should be noted that the permanent 
injunction by its terms was to— 

“remain in force only so long as the plaintiff 
shall continue to manufacture the product 
‘Higgins Nut Product’ from the same! com¬ 
ponent materials, and market the product as 
such product was found to be made and mar¬ 
keted by the plaintiff by the decision and judg¬ 
ment of this Court in the case of Higgins Manu¬ 
facturing Company v. Frank A. Page, Collec¬ 
tor of Internal Revenue, Law No. 1548, except 
for the substitution of the trade name ‘Higgins 
Nut Product’ for the trade name ‘Nut-ZhAll’.” 

i 
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Baltimore Butterine Company v. Mellon, Blair 
and Estes, unreported, No. 47120 in Equity, in the 
Supreme Court of the District of Columbia. Like 
the second Higgins case, this suit in equity was oc¬ 
casioned by the promulgation of Treasury Decision 
4006. It sought to restrain the application of this 
Treasury Decision to the plaintiff's product 
“Nu-ine". On July 30, 1927, Judge Jennings Bailey 
issued an injunction enjoining the defendants, their 
agents, etc., pendente lite, from enforcing T. D. 4006 
in so far as it might apply to the plaintiff's product 
“Nu-ine". The ground on which the Court granted 
the injunction pendente lite was the allegation of 
the bill admitted by demurrer, that plaintiff’s prod¬ 
uct “Nu-ine” was the same as the Higgins product 
“Nut-Z-All." On December 16, 1927, upon final 
hearing, the Court made permanent the above-men¬ 
tioned injunction pendente lite . 

The District Court of Rhode Island, and the 
Supreme Court of this District reached obviously 
correct conclusions on the facts before them. It 
was indeed a doubtful question whether the Treas¬ 
ury officials might, under the circumstances, give 
to the coloring of a cooking compound the con¬ 
clusive effect which T. D. 4006 had sought to do. 
The officials of the Bureau of Internal Revenue were 
quick to acquiesce in these decisions. On August 
31, 1927, Commissioner Blair, with the official ap¬ 
proval of Acting Secretary Mills, promulgated T. D. 
4085 amending T. D. 4006 so that it should not take 
effect until January 1, 1928; and on December 23, 
1927, Commissioner Blair, with the official approval 
of Secretary Mellon, promulgated T. D. 4114 so as 
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to extend the effective date of T. D. 4006 fr0m Jan¬ 
uary 1, 1928 to July 1, 1928. On April 13, 1928, 
Commissioner Blair, with the approval of j Secre¬ 
tary Mellon promulgated T. D . JflJf9 revoking T. D . 
Jf006, such revocation to take effect immediately . 
(R. 18, 24, 86). T. D. Jf006, therefore, never ipas put 
into effect. 

i 

i 

The action of the Treasury officials in revoking 
T. D. 4006 was manifestly a full compliance with 
the decision in the Baltimore Butterine cas C above 
mentioned. It is important to note, however, that 
upon such revocation the Act of 1886 still regained 
effective as a basis of taxing those products! which 
came within its terms. And up to that timC every 
departmental and judicial construction had in¬ 
cluded the comma in interpreting the governing 
phrase. 

i 

Such was the status of the administration of 
the Oleomargarine Act when, in April, 1928, | appel¬ 
lant Standard Nut Margarine Company begb.n the 
manufacture of its “Southern Nut Product.” In 
March, 1928, the plaintiff advised the Collector at 
Jacksonville, Florida, of its intention to manufac¬ 
ture a cooking compound, and requested a ! ruling 
as to whether its oleomargarine equipment and 
machinery could be utilized for such purpose. 
Upon such inquiry being transmitted to the bureau 
of Internal Revenue, R. M. Estes, Deputy Commis¬ 
sioner, replied under date of March 29, 192$ (Ex¬ 
hibit “1” to Bill of Particulars (R. 32) : | 

“While this office considers that such com¬ 
pounds are properly taxable as oleomargarine 
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under the law, in view of certain adverse court 
decisions, no attempt is being made to hold 
them taxable at the present time ” 

Here was a clear caviat to the appellant that the 
Bureau of Internal Revenue considered as taxable 
the product which it proposed to make, although 
such taxes were not being enforced “at the present 
time.” Thus the appellant entered upon the manu¬ 
facture of its Southern Nut Product with full 
knowledge of the views of the Bureau. 

Field investigations conducted by the Bureau 
of Internal Revenue during the latter half of 1928 
and early part of 1929 showed that “manufacturers 
of so-called colored cooking compounds * * * 

have continued to improve their product,” and that 
“these products * * * have been sold as oleo¬ 

margarine or butter or served as butter in low- 
priced restaurants and eating houses,” and that 
“only a small percentage is actually used for cook¬ 
ing or baking purposes.” (See Annual Report of the 
Commissioner for the fiscal year ended June 30, 
1929, referred to in plaintiff’s amended bill of par¬ 
ticulars (R. 56) and quoted in part on page 61 
of this brief). As a result of this investigation and 
upon all of the reports before him, D. H. Blair, 
Commissioner of Internal Revenue, reached the con¬ 
clusion that a Humber of the products in question, 
including that of plaintiff, were made in semblance 
of butter and that it was actually intended and 
calculated by the manufacturers to be sold as but¬ 
ter and was sold as and for butter. (See Commis¬ 
sioner’s Annual Report, supra; and Judge Adkins’ 
opinion (R. 87) and authorities there cited). 



35 


j 


Having reached this conclusion, it was Com¬ 
missioner Blair's duty under the law to estimate 
the amount of stamp tax which had not been paid 
and to make assessment therefor, and this the Com¬ 
missioner did (R. 87). I 

The assessment against plaintiff wai made 
April 24, 1929, for $5000 for its product manufac¬ 
tured in January, 1929. As required by law, the 
Commissioner forwarded the assessment jto the 
proper Collectors and gave written instructions to 
make the collections (R. 87). i 

I 

Under the law it was the duty of the Collectors 
to collect the taxes so assessed as well as the an- 
nual taxes from dealers handling plaintiff’s product. 

I 

i 

To enjoin such collections, the following three 
suits were filed in the Supreme Court of the district 
of Columbia, in one or another of which all the man¬ 
ufacturers except the Higgins Company were plain- 
tiffs (R. 87) : i 

I 

i 

Harrow-Taylor Butter Company v. Andrew W. 
Mellon, Secretary of the Treasury, David H i Blair, 
Commissioner of Internal Revenue, R. M. | Estes, 
Deputy Commissioner of Internal Revenue, and 
Noah Crooks, Collector of Internal Revenue^ unre¬ 
ported, No. 49479 In Equity. In his opinion (R. 87) 
Justice Adkins states the facts respecting thus suit 
as follows: 

i 

“The bill, after stating the prior litigation, 
alleged that plaintiff had submitted a sample 
of its vegetable-oil product to the Commission- 


i 

i 

i 

I 

I 
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er, whose Deputy Estes replied by letter simi¬ 
lar to the letters to other manufacturers; that 
plaintiff began to manufacture its product, 
Rich Nut Compound, and had built up a busi¬ 
ness therein; that in 1929 the Collector of In¬ 
ternal Revenue sent agents to examine its 
books; that on February 13, 1929, the Commis¬ 
sioner made an assessment of $500 against 
plaintiff for the stamp tax on its product sold 
in January, and that Collector Crooks notified 
plaintiff of the assessment and requested its 
payment. The bill prayed that defendants be 
enjoined from attempting to collect said tax. 
The answer was signed and sworn to by Messrs. 
Mellon, Blair and Estes. It averred that plain¬ 
tiff’s product was made in imitation and sem¬ 
blance of butter and being so is calculated and 
intended to be sold as butter or for butter (par. 
4) ; that the product which plaintiff is now 
manufacturing is not the same product sub¬ 
mitted by plaintiff to the Commissioner of In¬ 
ternal Revenue, and that its present product is 
taxable under the oleomargarine law (par. 
20 ).” 

On March 8, 1929, Judge Bailey denied plaintiff’s 
motion for a temporary restraining order, and on 
April 30, 1929, entered the following order denying 
plaintiff’s motion for an injunction pendente life: 

“The Baltimore Butterine Co. case differs 
materially from the case at bar. In this case 
the defendants deny that the product sold is 
the same aS that passed upon by them, and ap¬ 
parently there has been no adjudication by the 
court that the plaintiff’s product is not taxable. 

“The motion for an injunction pendente 
lite will be overruled.” 
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On September 3, 1929, the case was dismissed by 
order of the plaintiff’s attorney. j 

i 

i 

i 

Ed. S. Vail Butterine Company, The Standard 
Nut Margarine Company , and seven other plaintiffs, 
v. David H. Blair, Commissioner, and R. j M. Estes, 
Deputy Commissioner of Internal Revenue, unre¬ 
ported, No. 49,751 In Equity in the Supreme Court 
of the District of Columbia. The facts of this case 
are set forth in the opinion of Mr. Justicfe Adkins 
(R. 88-90) from which we quote: 

“The bill set forth the prior litigation, 
averred that each plaintiff before beginning 
business had submitted a sample of it^ product 
to the Commissioner and received the letters 
before set forth or letters similar thereto; that 
said letters were written after an analysis of 
plaintiff’s products and constituted final de¬ 
cisions that said products were not taxable as 
oleomargarine. j 

“The bill also averred that in April, 1929, 
various internal revenue officers acting under 
instructions of defendant Estes called on plain¬ 
tiffs at their places of business and demanded 
payment of various taxes upon the n^t prod¬ 
ucts theretofore made by them. j 

“The bill sought to enjoin collection of said 
taxes and of annual taxes from dealers han¬ 
dling plaintiff’s products. j 

“The sworn answer signed by both de¬ 
fendants Blair and Estes contains a full state¬ 
ment of what they believed to be the facts. 

“The answer avers that the products then 
being sold by plaintiffs differed from tfye orig¬ 
inal Higgins product and were marketed in a 
different manner, that the products then being 
made by the plaintiffs were not the same as the 
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samples originally submitted by them to the 
Bureau of Internal Revenue, and were not be¬ 
ing placed upon the market and sold for the 
same purposes as the samples originally sub¬ 
mitted to the Bureau and analyzed by it; 

“That samples of the products then being 
manufactured and marketed by plaintiffs had 
been secured from agents and dealers of plain¬ 
tiffs throughout the United States and had 
been analyzed by chemists of the Bureau; that 
said samples show that plaintiffs products 
were differeht from their original samples and 
of a much smoother and finer texture and qual¬ 
ity, and were similar to butter; 

“The answer alleged that all of said prod¬ 
ucts were made in imitation and semblance of 
butter, wqre calculated and intended to be sold 
and are sold as and for butter; that said prod¬ 
ucts were advertised in many states as a sub¬ 
stitute for butter and sold in imitation of but¬ 
ter; that said products were purchased in the 
public market as imitations of butter and were 
used by the public as imitation butter; that 
plaintiffs well knew their products were being 
marketed by their agents and dealers as and 
for butter and that the products were being 
sold in imitation and semblance of butter; 

“That all of said products were included 
in and intended to be included in the definition 
of oleomargarine given in the statute and that 
the products upon which a tax has been as¬ 
sessed and for w'hich payment has been de¬ 
manded are products which are manufactured 
and marketed and come within the provisions 
of the oleomargarine act as amended.” 

On May 1, 1929, Justice Jennings Bailey issued a 
temporary restraining order in accordance with the 
prayers of the bill, to remain effective until May 10, 
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1929. This was extended to May 20, 1929' when a 
motion for temporary injunction was arcjy&d and 
denied by the Supreme Court of the District of Co¬ 
lumbia, and the temporary restraining orders were 
vacated and set aside. On the same day ari answer 
of the defendants was filed, and subsequently there 
were additional pleadings in the case, but by reason 
of subsequent developments, to which we shall re¬ 
fer, the suit was never tried and was ultimately dis¬ 
missed for lack of prosecution on July 11, ll930. It 
is important to note that this suit filed by the 
plaintiff herein and others immediately fallowing 
the assessment upon which the plaintiff bases its 
present claim, named as defendants not Secretary 
Mellon nor Undersecretary Mills, but only dommis- 
sioner Blair and Deputy Commissioner Estes. It is 
further important to note that the District of Co¬ 
lumbia Court expressly refused to restrain the Com¬ 
missioner and his deputy from assessing a tax on 
plaintiff’s product. 


Baltimore Butterine Company v. David H. 
Blair, Commissioner, and R. M. Estes, Deputy Com¬ 
missioner, unreported, No. 49778 In Equity^ in the 
Supreme Court of the District of Columbia). This 
case, filed May 6, 1929, was a bill in equity graying 
for an injunction similar to that asked in the suit 
of Ed. S. Vail Butterine Company et ad. v. Blair and 
Estes, supra, which had been brought a fejw days 
previous. On May 6, 1929, Justice Bailey enjtered a 
temporary restraining order in this case similar to 
that in the companion case, which was subsequently 
extended to May 20, 1929. On that date justice 
Bailey denied plaintiff’s application for preliminary 
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injunction, and set aside the temporary restraining 
orders. Like the Vail case, this suit was never 
tried, and was dismissed for lack of prosecution on 
July 11, 1930 (R. 89). 

Brief mention should be made of Baltimore 
Butterine Compdny et al. v. Talmadge, 32 Fed. 2d. 
904 <D. C. S. D. Ga. May 13, 1929). We would not 
refer to this case at all except that it is cited by 
plaintiff in paragraph II (B) of the Bill of Particu¬ 
lars as one of the cases in which its product “had 
been held by the courts of the United States not to 
be taxable as oleomargarine. ,, (R. 24). It is suffi¬ 
cient to state, as will appear by reference to the re¬ 
ported opinion of the court, that the case merely 
holds that Southern Nut Product, and other similar 
compounds, were not “adulterated within the mean¬ 
ing of the Food and Drug Act of the State of 
Georgia” and that they were not misbranded. The 
decision was affirmed by the 5th Circuit Court of 
Appeals on February 20,1930, 37 Fed. 2d. 1014. The 
case did not invblve the Oleomargarine Act of 1886 
in any sense and was brought against Talmadge, 
Commissioner of Agriculture of the State of 
Georgia. No official of the United States was a 
party to it. It is wholly irrelevant. 

The absence of any impropriety in the acts of 
the officials of the Bureau of Internal Revenue is 
shown by that which we are about to relate, and 
which is a matter of record in this case. We have 
made mention of the fact that appellant’s primary 
complaint in this case is directed against assess¬ 
ments made in April, 1929, and we have shown that, 
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by proceedings in this court against Commissioner 
Blair and Deputy Commissioner Estes, further ac¬ 
tion of the officials with respect to the collection of 
such assessments was restrained up to May 20, 
1929, when the injunctions 'pendente liie were 
vacated and set aside. What then happened is set 
forth in plaintiff’s Exhibit 4 to its amended bill of 
particulars, which is as follows (R. 61, 89, 90): 


“Memorandum for 


“June 20, 1^29 


Deputy Commissioner Estes, 
Miscellaneous Tax Unit. 


In re: Cooking Compounds. \ 

Many inquiries are being made at thi^ office 
and at various offices of the Collectors! of In¬ 
ternal Revenue as to the Department’s posi¬ 
tion relative to the taxability of certain so- 
called artificially colored cooking compqunds. 

You are advised that on June 12, 1929, j a con¬ 
ference was held in my office with various rep¬ 
resentatives of the Bureau, including tl^e Gen¬ 
eral Counsel’s Office, and it was decided that 
said products should be held to be subject to a 
tax at least from April 1, 1929. 

i 

It was further deemed advisable to proceed 
forthwith with a test case at Kansas City, 
Missouri, to be known as ‘Harrow-Taylor But¬ 
ter Company v. Crooks, Collector / this suit to 
be in accordance with an arrangement between 
counsel representing some of the sofcalled 
cooking compound concerns. The test ^ase is 
now under way and it is expected the! same 
will be tried some time about the 20th of July, 
1929. ! 



42 


The Bureau has further decided that until a 
decision has been rendered by the District 
Court in the Harrow-Taylor test case no at¬ 
tempt will be made to collect any of the tax 
now assessed and outstanding against any of 
the manufacturers, dealers or retailers han¬ 
dling same. 1 It is understood, however, between 
counsel representing the Harrow-Taylor Com¬ 
pany and other manufacturers of said so-called 
cooking compounds that, if there is any delay 
or failure on the part of counsel of the Harrow- 
Taylor concern to cooperate in proceeding 
forthwith with the Harrow-Taylor test case as 
agreed upon between counsel and the Bureau, 
the Bureau will deem it advisable to instruct 
all Collectors to proceed immediately with the 
collection of all outstanding tax due and owing 
from April 1, 1929, by said manufacturers, 
jobbers and retailers handling said products. 

It is suggested that a copy of this memoran¬ 
dum be sent to all Collectors. 

(Signed) Robt. H. Lucas, 

Commissioner” 

On June 22, 1929, the Collectors were advised 
in accordance with the foregoing memorandum 
(Ex. 13, R. 41; R. 90). 

The Harrow-Taylor Butter Company v. Noah 
Crooks, Collector, unreported, in the District Court 
of the United States for the Western District of 
Missouri. This is the test case referred to in plain¬ 
tiff's Exhibit 4 quoted above. The suit was brought 
June 25, 1929, to recover manufacturers' excise tax 
paid by plaintiff at the rate of ten cents per pound 
under protest upon its cooking compound known as 
“Rich Nut Shortening.” A jury trial was waived 
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by stipulation and the case tried by the court, j The 
counsel for plaintiff, The Harrow-Taylor letter 
Company, was George N. Murdock, who is also 
counsel for the plaintiff in the present suit] and 
was counsel for plaintiff in all of its litigation here¬ 
inafter referred to. As appears from the opinion 
of Judge Reeves filed August 5,1929, it was th^ con- 
tention of plaintiff (a) that its product wag not 
within the purview of the Oleomargarine Act \ (b) 
that if so, the Act was unconstitutional; (c)| that 
the questions involved had been previously adju¬ 
dicated ; and (d) that its product was neither jmade 
in imitation or semblance of butter, nor was i|t cal¬ 
culated or intended to be sold as butter or for 
butter. Judge Reeves first gave consideration to 
the proper construction of the Act, and after re¬ 
viewing the evidence which showed the history in 
Congress of the Act of 1886, and making reference 
to the opinion of Judge Brown in the first Higgins 
case, whose views in this respect were in accord 
with his own, Judge Reeves concluded that “a rea¬ 
sonable interpretation of said statute would require 
the insertion of the comma after the word ‘oil’ and 
before the word c annotto The contention that 
the act was unconstitutional was brushed aside as 
deserving little consideration. Similarly, j little 
merit was found in the contention that the ques¬ 
tion before the Court had been previously adjudi¬ 
cated, for the reason that the Commissioner had 
not previously made any ruling with respect to the 
colored product under inquiry, but only as to 
samples of its product which were not colored. As 
to the final contention of plaintiff, the Court held 
that the product was not only “made in imitation 
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or semblance of butter”, but it was also “calculated 
and intended to be sold as butter or for butter”. 

The decision in the Harrow-Taylor case was a 
complete victory for the Government. On every 
point it had been sustained in a case which had 
been determined upon as a “test case.” This was 
the second United States District Court to expressly 
hold that the governing phrase should be construed 
with the comma inserted, and no court had ever 
held otherwise. To have failed at this juncture 
to attempt to enforce the tax would have been 
neglect of duty on the part of the taxing officials. 
Nevertheless, plaintiff complains against receiving 
notice on or about September 1,1929, that the man¬ 
ufacture and sale of its product, Southern Nut 
Product, would be taxable as oleomargarine, and 
attaches as Exhibit 13 (R. 41) a copy of instruc¬ 
tions from Commissioner Lucas to the local Col¬ 
lector which plaintiff states it received from the 
Collector (R. 29) and which is as follows: 

“Treasury Department 
August 24, 1929 
Washington, D. C. 

“MT:M 

Collector of Internal Revenue: 

Under date of June 22, 1929, Collectors of 
Internal Revenue were advised of the decision 
of this office that certain so-called artificially 
colored cooking compounds should be held tax¬ 
able as oleomargarine. It was further stated 
in said letter that until the District Court for 
the Western District of Missouri rendered its 
decision in the test case of Harrow-Taylor 
Butter Company v. Crooks, Collector, no at¬ 
tempt would be made to collect any of such 
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tax then assessed and outstanding against any 
of the manufacturers of, or wholesale dr re¬ 
tail dealers in, such products. The District 
Court on August 5, 1929, rendered a decision 
favorable to the Bureau's contentions ip the 
above entitled case. 

In view of the Harrow-Taylor decision it 
is the purpose of the Bureau to place the I man¬ 
ufacturers of these so-called artificially cplored 
cooking compounds on the same footing a|s any 
other manufacturer of oleomargarine at the 
earliest practicable date. A general confer¬ 
ence of the cooking compound industry is be¬ 
ing called in my office in the near future, j You 
will be promptly advised as to its outcome and 
the conclusions formulated as a result thereof. 

The wholesale and retail dealers of these 
products are subject to the special tax as deal¬ 
ers in colored oleomargarine and shall comply 
with the provisions of Treasury Department 
Regulations No. 9. The immediate enforce¬ 
ment of collection of such special tax shpll be 
made with respect to any wholesale apd/or 
retail dealer who sells such products op and 
after October 1, 1929; with respect to j such 
taxes accrued prior to October 1, 1929^ you 
will receive further instructions. It is re¬ 
quested that you give the information! con¬ 
tained in this paragraph due publicity arjd en¬ 
deavor to have the same published in the news¬ 
papers and trade journals of your collection 
district. 

i 

Robert Lucas, j 

ETC. Commissioner. 

i 

There was only one product which the taxing 
officials were now prohibited from taxing, namely, 
“Higgins Nut Product," and this was because the 
injunction of the court in the second Higgins case 

i 

i 

i 

i 
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had restrained the imposition and collection of tax 
upon that product generally, so long as its nature 
remained substantially the same. Thus the Hig¬ 
gins Manufacturing Company was enabled to sell 
its product in the south, as elsewhere, free of tax. 
All other manufacturers were notified that, as to 
them, the Harrow-Taylor test case would be re¬ 
garded as controlling and the tax liability would be 
enforced beginning October 1, 1929. The plaintiff 
herein, Standard Nut Margarine Company, there¬ 
fore proceeded to file four suits in different juris¬ 
dictions, the first of which was the case of— 

Standard Nut Margarine Company v. Miller, 
Collector, unreported, in the United States District 
Court of Florida, which was the District in which 
plaintiff’s manufacturing plant and offices were lo¬ 
cated. On January 7,1930, Judge Lake Jones, upon 
motion of plaintiff, issued an injunction pendente 
lite restraining the Collector, his agents, etc., from 
collecting or attempting to collect any tax upon 
plaintiff’s product (R. 91). On March 3, 1930, the 
case came on for final hearing, at which time testi¬ 
mony was offered on behalf of the plaintiff. The 
Collector’s counsel moved to dismiss the bill for 
lack of jurisdiction, and offered no testimony. As 
appears from the opinion of the 5th Circuit Court 
of Appeals, the Collector’s contentions were: 

(1) That the Commissioner’s determination 
as to taxability pursuant to Section 14 of the Oleo¬ 
margarine Act as amended is final and not subject 
to judicial review. 

(2) That the maintenance of the suit was for- 
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bidden by Section 3224 of the Revised Statutes (26 
U. S. C. A. Sec. 154) which provides: j 

“No suit for the purpose of restraining the 
assessment or collection of any tax sl^all be 
maintained in any court.” 

i 

i 

(3) That the suit was maintainable because 
the Government was an indispensable party and 
was not joined. 

I 

| 

An appeal was taken by the Collector! from 
Judge Lake Jones’ injunction decree, and when the 
appeal was allowed, the Court suspended the oper¬ 
ation of his decree (See Exhibit 15 to plaintiffs bill 
of particulars (R. 43) and Exhibit 13 to plaintiff’s 
amended bill of particulars (R. 68)). As herein¬ 
after noted, this case was later (April 22, J1931) 
affirmed by the Fifth Circuit Court of Appeals 
(49 Fed. 2d. 79) and by the Supreme Court of the 

United States (284 U. S. 498, Feb. 15, 1932) I 

! 

On May 28, 1930, the 8th Circuit Court of Ap¬ 
peals affirmed (41 Fed. 2d. 627) the opinion of 
Judge Reeves in the test case of Harrow-Taylor 
Butter Company v. Crooks, Collector, referred to 
above, saying: 

“The appellant contended that the acjt did 
not apply to substitutes for butter made of 
vegetable oil. The court below held that it did, 
and we think that that is a reasonably con¬ 
struction of the act. In that connection^ it is 
of some interest to note that in its opinion in 
the McCray case, on page 43 of 195 U. S-, 24 
S. Ct. 769, 771, the Supreme Court, in quoting 
that portion of the act which the appellant here 
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claims excludes vegetable oil butter substitutes, 
does so as follows: 'And all mixtures and 
compounds of tallow, beef fat, suet, lard, lard 
oil, vegetable oil, and annotto.’ ” 

Thus, by June 1, 1930, two District Courts of 
the United States had held that the governing 
phrase should be construed with a comma inserted, 
and the 8th Circuit Court of Appeals had held that 
this was a reasonable construction of the Act. No 
court had at that time ever held otherwise, and 
yet it is because the officials of the Bureau of In¬ 
ternal Revenue gave to the Act this very construc¬ 
tion that their official superiors, Under Secretary 
of the Treasury Mills and Secretary Mellon, are 
sought to be mulcted for individual liability in a 
large amount of damages. It was only a few 
months later when another Federal Court, in the 
second suit brought by the present plaintiff, was 
to align itself with the 8th Circuit Court of Appeals 
and the other courts above referred to. 

Standard Nut Margarine Company of Florida 
v. Jones, Collector, unreported, in the United States 
District Court of South Carolina. There plaintiff 
sought to enjoin the collection of taxes under the 
Oleomargarine Act upon its dealers in South 
Carolina. A temporary restraining order was 
granted October 10, 1930, but upon hearing, preli¬ 
minary injunction was denied November 28, 1930. 
In his opinion denying the preliminary injunction, 
Judge Cochran held that the governing phrase of 
Section 2 of the Act should he read as though the 
comma were inserted; that plaintiff's product had 
the appearance of butter, and a taste similar to 
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butter, and was marketed in the same manner as 
butter; and that in consequence of these facts the 
Commissioner's decision that the product w^s sold 
by retailers as a butter substitute and was cal¬ 
culated or intended to be sold as or for butter was 
not unreasonable or arbitrary. The opinidn also 
holds that the case is not of an exceptional char¬ 
acter taking it out of the provisions of R. Sj. 3224. 

Meanwhile, in May, 1930, Standard Nut Mar¬ 
garine Company of Florida filed a similar £uit in 
equity against Rose, Collector, in the District Court 
of the United States at Atlanta, Georgia, seeking 
to enjoin collection of the tax. On June 2\ 1930, 
Judge Sibley refused the injunction on the theory 
that R. S. 3224 (26 U. S. C. A. sec. 154) was ap¬ 
plicable. This decision was later reversed by the 
Fifth Circuit Court of Appeals (49 Fed. 2[f. 85) 
and the reversal sustained by the Supreme j Court 
of the United States (284 U. S. 498) wheife this 
case was heard and decided along with the Florida 
suit against Miller, Collector, hereinafter discussed. 

Danish Packing Company Ltd. v. Andrew W. 
Mellon, Secretary of the Treasury, Ogden L. Mills, 
Assistant Secretary, Robert H. Lucas, Commis¬ 
sioner of Internal Revenue, and R. M. Estes, fyeputy 
Commissioner of Internal Revenue, No. 51^71 In 
Equity, in the Supreme Court of the District of 
Columbia. By this suit plaintiff sought an injunc¬ 
tion restraining defendants from taxing the j plain¬ 
tiff's products as oleomargarine. After hearing, on 
June 30, 1930, Mr. Justice Hitz denied the injunc¬ 
tion, without opinion. The case was dismissed by 
plaintiff on April 1, 1932 (R. 94, 95). 

i 

i 

i 
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Higgins Manufacturing Company v. David 
Burnet, Commissioner of Internal Revenue, and 
R. M. Estes, Deputy Commissioner of Internal Rev¬ 
enue, No. 51890 In Equity, in the Supreme Court of 
the District of Columbia. There plaintiff sought to 
restrain the defendants from asserting or attempt¬ 
ing to assert an oleomargarine tax against plain¬ 
tiff’s product. The defendants contended that the 
product as then sold was different from that in¬ 
volved in the Higgins cases in Rhode Island. On 
October 15, 1930, Mr. Justice Adkins filed a memo¬ 
randum opinion finding— 

“* * * that Higgins Nut Product is man¬ 
ufactured from the same component ma¬ 
terials and marketed by the plaintiff as said 
product was found to be made and marketed 
by the plaintiff by the decision and judgment 
of the United States District Court for the Dis¬ 
trict of Rhode Island in the law case above 
described, reported in 297 Fed. at 644,” 

and that in consequence, while the two Higgins 
cases in Rhode Island might not be res adjudicata, 
they were very persuasive. A permanent injunc¬ 
tion was issued enjoining Commissioner Burnet and 
Deputy Commissioner Estes from directing, au¬ 
thorizing or advising any Collector of Internal Rev¬ 
enue to collect or attempt to collect payment of oleo¬ 
margarine taxes on plaintiff’s products “Higgins 
Nut Product” or “Nut-Z-AIL” (R. 94) 

While the appeals were pending in the Florida 
and Georgia cases, plaintiff, on December 2, 1930, 
instituted its fourth suit, viz:— Standard Nut 
Margarine Company of Florida v. David Burnet, in - 
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dividuaUy and as Commissioner of Interna} Reve¬ 
nue, unreported, No. 52174 in Equity, in the Su¬ 
preme Court of the District of Columbia, by which 
plaintiff sought to restrain defendant from the as¬ 
sessment and collection of taxes upon its Standard 
Nut Product. On motion, Mr. Justice Adkins, on 
December 15, 1930, granted a preliminary injunc¬ 
tion in order “to protect plaintiff from interference 
until the decision on appeal in the Florida Case.” 
(R. 92) | 

The first court which ever held that the govern¬ 
ing phrase in the Oleomargarine Act of 1886 should 
be given any other construction than that!which 
the Government had always placed upon it was the 
decision of the 5th Circuit Court of Appeals!in the 
case of Miller v. Standard Nut Margarine Cofnpany 
of Florida, rendered April 22, 1931, and repotted at 
49 Fed. (2d) 79. As above stated, that decision 
was rendered upon a record purely ex partp —the 
Collector having offered no evidence and having re¬ 
lied upon arguments directed to the lack of! juris¬ 
diction of the court. The complete failure td bring 
to the Court's attention the reasonable grounds 
upon which the Bureau and the Collector ha^ acted 
is demonstrated by the fact that, while holding that 
the governing phrase should be read withdut in¬ 
serting the comma, the opinion does not eveij men¬ 
tion the test case of Harrow-Taylor Butter j Com¬ 
pany v. Crooks in the lower court or in the 8th Cir¬ 
cuit Court of Appeals nor the decisions of Judge 
Brown in the first Higgins case nor of Judge I Coch¬ 
ran in the case of Standard Nut Margarine\ Com- 
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party v. Jones, wherein these three United States 
District Courts and the 8th Circuit Court of Ap¬ 
peals had expressed contrary opinions. 

Miller v. Standard Nut Margarine Company of 
Florida, 284 U. S. 498, 76 L. Ed. 422, 429. In its de¬ 
cision in this case rendered February 15, 1932, the 
Supreme Court of the United States affirmed the 
above-mentioned opinion of the 5th Circuit Court 
of Appeals as well as an opinion of the same court 
in the companion case of Standard Nut Margarine 
Company of Florida v. Rose, Collector. The opin¬ 
ion of Mr. Justice Butler follows that of the lower 
court, and recites the allegations of the plaintiff’s 
bill of complaint as established in the ex parte pro¬ 
ceeding before Judge Lake Jones, after which the 
opinion proceeds to hold that the governing phrase 
should be construed as though the comma were not 
inserted and that— 

"Regulations promulgated under the Act 
omit the hyphen and add a comma, thus mak¬ 
ing the phrase to read 'vegetable oil, annotto.’ 
The Commissioner’s determination that re¬ 
spondent’s product is oleomargarine necessar¬ 
ily was based on that version. It is elementary 
that tax laws are to be interpreted liberally in 
favor of taxpayers and that words defining 
things to be taxed may not be extended beyond 
their clear imnort. Doubts must be resolved 

Mm 

against the Government and in favor of tax¬ 
payers. ( United States v. Merriam, 263 U. S. 
179, 188 * * *; Bowers v. N. Y. & Albany 

Lighterage Co., 273 U. S. 346, 350 * * *.) 

The legislative history and passage of the 
amendatory Act of 1930 show that the Com¬ 
missioner as well as the Congress found that an 


53 


enlargement of the definition was necessary in 
order to cover products such as respondent’s. 
The language used in the original Act was not 
sufficiently clear and definite to include | prod¬ 
ucts containing no animal fat. The Commis¬ 
sioner’s rendition of the governing phrase was 
without warrant. His determination th!at re¬ 
spondent’s product was oleomargarine apd tax¬ 
able under the Act was erroneous and, in view 
of his earlier interpretations and the court de¬ 
cisions which had become final, must be held 
arbitrary and capricious. It was without! force. 
(Interstate Commerce Commission v. Lduis. & 
Nash. R. R. Co., 227 U. S. 88, 91; Kwock Jan 
Fat v. White, 253 U. S. 454, 457, 464; tjnited 
States v. Mann, 2 Brock, 9, 11.) 

* * * * * * | * 
“This is not a case in which the injunction 
is sought upon the mere ground of illegality 
because of error in the amount of the tak. The 
article is not covered by the Act. A valid oleo¬ 
margarine tax could by no legal possibility 
have been assessed against respondent and 
therefore the reasons underlying section 3224 
apply, if at all, with little force. LeRoy y. East 
Saginaw City R. Co., 18 Mich., 233, 238-239; 
Kissinger v. Bean, Fed. Cas. 7853. Respond¬ 
ent commenced business after the product it 
proposed to make had repeatedly be^n de¬ 
termined by the Commissioner and adjudged 
in courts not to be oleomargarine or taxable 
under the Act and upon the assurance from 
the Bureau that its product would not be!taxed. 
For more than a year and a half respondent 
sold its product relying that it was not subject 
to tax. If required to pay the tax its loss 
would be 7 cents per pound. Before thd Com¬ 
missioner’s latest ruling respondent hacf made 
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and sold so much that the tax would have 
amounted to more than it could pay. Peti¬ 
tioner acquiesced in the injunctions granted 
in Rhode Island and the District of Columbia 
and did not assess any tax upon identical prod¬ 
ucts contemporaneously being made by com¬ 
plainants in such suits and directed enforce¬ 
ment against respondent's entire product. Such 
discrimination conflicts with the principle un¬ 
derlying the constitutional provision directing 
that excises laid by Congress shall be uniform 
throughout the United States. It requires no 
elaboration of the facts found to show that 
the enforcement of the Act against respondent 
would be arbitrary and oppressive, would de¬ 
stroy its business, ruin it financially and inflict 
loss for which it would have no remedy at law. 
It is clear that, by reason of the special and ex¬ 
traordinary facts and circumstances, section 
3224 does not apply. The lower courts rightly 
held respondent entitled to the injunction." 

That appellant in that case pitched his whole 
contention on narrow jurisdictional grounds, and 
did not give the District Court, the Circuit Court 
of Appeals, or the Supreme Court the history here¬ 
inabove set forth establishing the complete reason¬ 
ableness of the conduct of the taxing authorities— 
even if they and three Federal Courts had erred 
in following a construction given the statute for 
more than a third of a century—is apparent from 
this quotation from the opinion of the Supreme 
Court: 

“Petitioner (the Collector ) does not here as¬ 
sign as error the finding below that respond¬ 
ent’s product was not oleomargarine. He seeks 
reversal upon the grounds that the statute for - 
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bids injunction against the collection of the 
tax even if erroneously assessed; that ^his as¬ 
sessment was made by the Commissioner under 
color of his office, was not arbitrary or capri¬ 
cious and that, if there is any exception to the 
application of section 3224, this case| is not 
within it.” 

The decision of the Eighth Circuit Court of Ap¬ 
peals in the Harrow Taylor case is not mentioned in 
the opinions of either the Fifth Circuit Court of Ap¬ 
peals or the Supreme Court in the case of tfhis ap¬ 
pellant against Miller, Collector; nor are the opin¬ 
ions of the three District Courts which had con¬ 
strued the governing phrase in the Oleomargarine 
Act as having the comma inserted. Pateritly the 
counsel in charge of the presentation of tfye Gov¬ 
ernment’s contention in the Miller case confined 
himself so narrowly to the question of th^ juris¬ 
diction of the Court, as above pointed out, that he 
did not give the Supreme Court the benefit of the 
departmental and judicial construction wblich we 
have placed before this Court in this brief:. It is 
to be noted too that the use of such terms ai “arbi¬ 
trary,” “capricious,” “oppressive,” and “without 
warrant” were not used to characterize tiie per¬ 
sonal attitude of the tax assessing and collecting 
officials, but merely to point out that in a legal 
sense those actions were to be so characterized for 
the purpose of justifying taking that case i out of 
the prohibition of Sec. 3224 of the Revised Statutes. 
See Hill v. Wallace, 259 U. S. 44, 62, 66 L. Ed. 822; 
Dodge v . Brady, 240 U. S. 122, 60 L. Ed. 560. j 

The decision in Standard Nut Margarine Com - 
pany v. Miller, Collector, is clearly not, tes ad - 
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judicata, as contended by appellant. That was an 
equity suit seeking to enjoin the Florida Collector; 
this is a suit for damages against entirely different 
parties. Moreover, the decisions of the appellate 
courts in the Miller case came after the acts now 
complained of had been done. We are here con¬ 
cerned with an attempted enforcement of the Act 
in the years 1928, 1929 and 1930, and it cannot be 
disputed that down to April 22,1931, the only three 
courts which had ever given consideration to the 
proper construction of the governing phrase had 
construed it with the comma inserted, and this con¬ 
struction had been held to be a reasonable one by 
the 8th Circuit Court of Appeals. Government offi¬ 
cials who would refuse to attempt to enforce the 
law in the face of such decisions would be subject to 
severe criticism , if not removal. 

In the light of this background the appellant's 
whole case falls to the ground, even assuming for 
the sake of argument that the defendant Andrew 
W. Mellon participated in or is personally respon¬ 
sible for the acts of the officials of the Bureau of 
Internal Revenue, for the very acts which are now 
attempted to be made the basis of personal liability 
against Messrs. Mellon and Mills were taken pre¬ 
cisely in accordance with the construction placed 
upon the Oleomargarine Act by all courts prior to 
the commission of the acts in question. No further 
argument is necessary to demonstrate that as a 
matter of law these acts were not done “arbitrarily, 
illegally, capriciously, contemptuously, oppressive¬ 
ly and without color of law,” as alleged in the dec¬ 
laration, and that they were manifestly reasonable. 
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II. 

I 

PLAINTIFF'S DECLARATION, AS MODIFIED BY ITS ORIG¬ 
INAL AND AMENDED BILLS OF PARTICULARS FAILS 
TO SET FORTH FACTS CHARGING DEFENDANT MEL¬ 
LON WITH PARTICIPATION IN THE ALLEGED AT¬ 
TEMPTS OF CERTAIN OFFICLALS OF THE BUREAU 
OF INTERNAL REVENUE TO ENFORCE THE PROVI¬ 
SIONS OF THE OLEOMARGARINE ACT OF AUGUST 2, 
1886, AS AMENDED, AGAINST PLAINTIFF, ITS DEAL¬ 
ERS OR ITS PRODUCT. 


While plaintiff’s declaration standing ; alone 
contains a number of allegations to the effec[t that 
defendant Mellon did certain acts or directed the 
doing of certain acts in connection with the enforce¬ 
ment of the provisions of the Oleomargarine Act 
against plaintiff, its dealers or its product, ^hen, 
upon our motion, plaintiff was required to furnish 
a bill of particulars, the truth came to light, ^nd it 
was disclosed that the acts complained of werb per¬ 
formed not by Mr. Mellon, but by Commissioner 
Lucas, Commissioner Burnet, Deputy Commis¬ 
sioner Estes, or one of their subordinates. The dec¬ 
laration as modified by the original and amended 
bills of particulars will be searched in vain for any 


allegations of fact showing Secretary Mdllon’s 
knowledge of or participation in the acts com¬ 


plained of, excepting in the following four instances 
where he was acting in the regular course of his 


executive duties and in which no injury whatever 
could have resulted to plaintiff for the reasons 


which we shall point out: 

(1) Paragraph I-B of the bill of particulars 


i 


i 

i 

i 


i 
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(R. 18) states that Secretary Mellon approved 
Treasury Decision No. 3590 issued April 15, 1924. 
This Treasury Decision merely published, for the 
information of the Collectors and others concerned, 
the decision of the District Court of the United 
States for the District of Rhode Island in the case 
of Higgins Manufacturing Company v. Page, Col¬ 
lector, 297 Fed. 644. Needless to say, this was a 
routine act and a very proper one. 

(2) On December 23, 1927, Secretary Mellon 
approved Treasury Decision 4114 (R. 24) and on 
April 13, 1928, he approved Treasury Decision 4149 
(R. 18). The first of these Treasury Decisions ex¬ 
tended the effective date of Treasury Decision 4006 
so that it should not become effective until July 1, 
1928, while the second revoked Treasury Decision 
4006. It had never gone into effect. This prevented 
it from ever becoming effective. Treasury Decision 
4006 had been promulgated April 1, 1927, by Com¬ 
missioner Blair with the approval of Acting Sec¬ 
retary Mills and the effective date had been previ¬ 
ously extended down to January 1,1928. The revo¬ 
cation of T. D. 4006 was manifestly done in com¬ 
pliance with the decisions of the Supreme Court of 
the District Court of Columbia in the Ed. S. Vail 
and Baltimore Butterine cases above referred to. 
The approval of these Treasury Decisions was an 
administrative act in the regular course of the 
duties of the Secretary of the Treasury. Far from 
injuring manufacturers of cooking compounds, 
these acts of the Secretary removed T. D. 4006 as a 
basis of claim for taxes thereon. Moreover, these 
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acts of Mr. Mellon were done before plaintiff started 
to manufacture and sell its cooking compound. 

(3) At the insistence of plaintiff, thje court 
below took judicial notice of the fact that Secretary 
Mellon was personally served with process in the 
injunction suit brought on February 27, 1929, by 
Harrow-Taylor Butter Company against Messrs. 
Mellon, Blair, Estes and Crooks, at No. 4^479 In 
Equity in the Supreme Court of the District of Co¬ 
lumbia, and above referred to, and that {Messrs. 
Mellon, Blair and Estes signed and swore j to the 
answer in that suit (R. 87-88). From th|s it is 
argued by appellant that defendant Mellon knew 
that taxation of these products had been enjoined 
in the Baltimore Butterine case, supra (it. 59). 
But let us examine the facts. In the first plaice, the 
injunction in the Baltimore Butterine case had not 
enjoined taxation of the products under thq provi¬ 
sions of the Oleomargarine Act but merely re¬ 
strained the enforcement of T. D. 4006 as against 
the product of the Baltimore Company. Moreover, 
the record of the Harrow-Taylor suit shows (R. 88) 
that on April 30, 1929, Justice Bailey denied the 
plaintiff Company’s motion for an injunction and 
stated: 

u The Baltimore Butterine case differs materially 
from the case at bar. In this case the defend¬ 
ants deny that the product sold is the same as 
that passed upon by them, and apparently 
there has been no adjudication by the, court 
that the plaintiff’s product is not taxable.” 

So that, if Secretary Mellon, upon being served with 
process, had laid aside his more arduous duties and 

i 

i 

i 

i 
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closely followed the pleadings and decision in the 
case, it would have been apparent to him that the 
Supreme Court of the District of Columbia did not 
regard the injunctions in the Higgins and Baltimore 
Butterine case as controlling the action of the 
Government officials in seeking, by virtue of the 
provisions of the Oleomargarine Act, to tax other 
products such as plaintiff’s which had not been ad¬ 
judicated to be tax free And indeed a few months 
later the District Court in Missouri and the 8th 
Circuit Court of Appeals expressly held the Har- 
row-Taylor Company’s product to be taxable. 

(4) Defendant Mellon is alleged by para¬ 
graph I-C of the amended bill of particulars (R. 56) 
to have approved all of the alleged wrongful acts 
of his official subordinates through an approval of 
the Annual Report of the Commissioner of Internal 
Revenue for the Fiscal Year Ended June 30, 1929. 
To begin with, Secretary Mellon did not approve 
the Report, as will appear from an examination 
thereof. We assume that plaintiff’s counsel was 
innocently mistaken in making this averment be¬ 
cause at the end of the Report, which is signed by 
Commissioner Lucas, at the bottom of page 56, ap¬ 
pear the words “Hon. A. W. Mellon, Secretary of 
the Treasury.” But this is merely the insertion of 
the name of Secretary Mellon as addressee. The 
formal method of communication is adopted, nam¬ 
ing the addressee at the end instead of the begin¬ 
ning of the Report. But assuming Mr. Mellon had 
approved the report, let us see what the Report 
says (page 35): 
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“Manufacturers of so-called coloredj cook¬ 
ing compounds, referred to in the last annual 
report, have continued to improve theirj prod¬ 
uct and increase its production since Congress 
failed to act upon pending bills designed to 
clarify the law in respect to taxability of these 
compounds as oleomargarine. These products, 
reported as being the sole output of factories, 
have been sold as oleomargarine or butter or 
served as butter in low-priced restaurants and 
eating houses. It appears that only a small 
percentage is actually used for cooking oir bak¬ 
ing purposes. Investigation by field officers of 
the sale of these products has resulted in pur¬ 
chases being made by them of these compounds 
as 'oleomargarine,’ 'butter substitute.’ or 
'cheap butter.’ The Bureau has always been 
of the opinion that under the lav: and regula¬ 
tions these products were taxable as oleomar¬ 
garine. Upon the basis of the reports of inves¬ 
tigations by field officers, the commissioner 
made assessments of stamp and special taxes 
against the manufacturers and wholesale and 
retail dealers in these products. Eleven of these 
manufacturers immediately petitioned the Su¬ 
preme Court of the District of Columbia for 
injunction against the commissioners and the 
Secretary of the Treasury to restrain them 
from enforcing payment of these assessments 
and from holding such products subject to tax 
as oleomargarine. These injunctions were de¬ 
nied; however, collection of these tax^s has 
been suspended pending the outcome of |a suit 
instituted to determine the taxability pf so- 
called colored cooking compounds asi oleo¬ 
margarine.” 

Surely, upon the basis of the facts presented in the 

Report, there was no reason why the action bf the 


i 
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officials of the Bureau of Internal Revenue should 
not have been given the fullest approval by the Sec¬ 
retary of the Treasury. 

In a last desperate effort to connect Secretary 
Mellon in some manner with the enforcement of the 
Oleomargarine Act against plaintiff, our opponents 
introduce for the first time at pages 11 and 12 of 
their brief on appeal what is alleged to be a report 
of Secretary Mellon to the Committee on Agricul¬ 
ture and Forestry of the House of Representatives 
dealing with the proposed amendment to the Oleo¬ 
margarine Act as passed July 10, 1930. This docu¬ 
ment shows quite clearly that the Government of¬ 
ficials charged with the administration of the tax 
laws “discovered * * * in the administration 

of the Oleomargarine Law that certain manufactur¬ 
ers were making and selling a product which they 
labeled as a cooking compound but which was 
artificially colored so as to resemble butter and 
was so palatable as to be adaptable for use as but¬ 
ter,” and that, “through the sale of these com¬ 
pounds by dealers as a substitute for butter a fraud 
is being perpetrated upon consumers ” To prevent 
the further perpetration of this fraud the Govern¬ 
ment officials recommended, and Congress adopted, 
the Amendatory Act of 1930. Here was official ac¬ 
tion submitting to Congress the wisdom of remov¬ 
ing all doubt. And the Congress cut the knot and 
by legislation made it clear that the legislative 
branch of the Government intended the law to be 
as the Treasury had believed it actually was. And 
so before the Supreme Court had decided the Miller 
case, Congress by unequivocal legislation had put 
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an end to the business of manufacturing and selling 
tax free a vegtable oil imitative of butter just as 
it had years before done with respect to aninjial fat 
butter imitations — and as, clearly, Congress 
thought it had done with respect to all such j spuri¬ 
ous products. 


The foregoing instances represent the aggre¬ 
gate of all the acts of Secretary Mellon to which 
the plaintiff is able to point in its attempt to en¬ 
force an alleged personal liability to respond in a 
large amount of damages. To say the least, plain¬ 
tiff is clutching at straws when it attempts to show 
any participation by defendant Mellon in thje acts 
complained of through a reference to the acts just 
mentioned. The whole claim is palpably flimsy— 
the Secretary of the Treasury sought to be person¬ 
ally mulcted in damages because he signed Treas¬ 
ury Decisions which did not affect, or at! most 
helped, the plaintiff, and for other routine acts of 
a clearly innocent character in the regular course 
of his official duties. 


i 

I 
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in. 

THE HEAD OF AN EXECUTIVE DEPARTMENT OF THE 
GOVERNMENT OF THE UNITED STATES CANNOT BE 
HELD PERSONALLY LLA.BLE IN DAMAGES FOR ACTS 
DONE BY HIM WITH RELATION TO MATTERS COM¬ 
MITTED BY LAW TO HIS CONTROL OR SUPERVISION. 

Even if Secretary Mellon and Under Secretary 
Mills had participated in or were responsible for 
the acts complained of in this case, and even though 
such acts were malicious, arbitrary, capricious and 
in excess of their jurisdiction, they are not person¬ 
ally liable to respond to the appellant in damages, 
because their acts were of an official character re¬ 
quiring the exercise of judgment and discretion as 
a result of which they are privileged from suit. It 
is on this ground that the demurrers of the appel¬ 
lees were sustained by the Court below. 

In view of the very clear and convincing opin¬ 
ion of Mr. Justice Adkins in this case (R. 79 to 
108), and his learned discussion of the law as to 
the privilege of governmental officers from suit, it 
w’ould be superfluous for us to discuss this branch 
of the case at length, and in so far as it is concerned, 
we stand upon the opinion of Mr. Justice Adkins. 

The leadihg case in the Supreme Court of the 
United States on the subject is Spalding v. Vilas, 
161 U. S. 483, 498, 40 L. Ed. 780, 785, where the 
rule is thus laid down: 

“We are of opinion that the same general 

considerations of public policy and conven- 
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ience which demand for judges of cotarts of 
superior jurisdiction immunity from civil suits 
for damages arising from acts done by them 
in the course of the performance of their 
judicial functions, apply to a large extent to 
official communications made by head^ of ex¬ 
ecutive departments when engaged in the dis¬ 
charge of duties imposed upon them by law. 
The interests of the people require that due 
protection be accorded to them in respect of 
their official acts. As in the case of a judicial 
officer, we recognize a distinction between ac¬ 
tion taken by the head of a department in ref¬ 
erence to matters which are manifestly or pal¬ 
pably beyond his authority, and action having 
more or less connection with the general mat¬ 
ters committed by law to his control or; super¬ 
vision. Whatever difficulty may arise ini apply¬ 
ing these principles to particular cases in which 
the rights of the citizen may have been ma¬ 
terially impaired by the inconsiderate or (wrong¬ 
ful action of the head of a department, it is 
clear—and the present case requires nothing 
more to be determined—that he cannot be held 
liable to a civil suit for damages on account of 
official communications made by him pursuant 
to an act of Congress, and in respect of matters 
within his authority, by reason of any personal 
motive that might be alleged to have prompted 
his action, for personal motives cannot ;be im¬ 
puted to duly authorized official conduct. In 
exercising the functions of his office, the head 
of an executive department, keeping within the 
limits of his authority, should not be utader an 
apprehension that the motives that control his 
official conduct may at any time become the 
subject of inquiry in a civil suit for damages. 
It would seriously cripple the proper and effec¬ 
tive administration of public affairs |as in¬ 
trusted to the executive branch of the govern- 
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ment, if he were subjected to any such re¬ 
straint. He may have legal authority to act, 
but he may have such large discretion in the 
premises that it will not always be his abso¬ 
lute duty to exercise the authority with which 
he is invested. But if he acts, having author¬ 
ity, his conduct cannot be made the foundation 
of a suit against him personally for damages, 
even if the circumstances show that he is not 
disagreeably impressed by the fact that his ac¬ 
tion injuriously affects the claims of particu¬ 
lar individuals. In the present case, as we have 
found, the defendant, in issuing the circular in 
question, did not exceed his authority, nor pass 
the line of his duty, as Postmaster General. 
The motive that impelled him to do that of 
which the plaintiff complains is, therefore, 
wholly immaterial. If we were to hold that the 
demurrer admitted, for the purpose of the trial, 
that the defendant acted maliciously, that could 
not change the law.” 


See also: 

Kendall v. Stokes et al., 3 How. 87, 98, 11 
L. Ed. 506; 

Brown v. Rudolph et al., 58 App. D. C. 116, 
25 Fed. (2d) 540; 

DeArmand v. Ainsworth, 24 App. D. C. 
167; 

Yesselli v. Goff, 12 Fed. (2d) 396; Affd. 

275 U. S. 503; 72 L. Ed. 395; 

Farr v. Valentine, 38 App. D. C. 413; 
Cooley on Torts, Fourth Ed. sec. 295 et 
seq; 

Mechem on Public Officers, pp. 395-396; 
See Decatur v. Paulding, 14 Pet. 497, 10 L. 
Ed. 559; 
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See Bradley v. Fisher, 13 Wall. 335, 20 L. 

Ed. 646. I 

i 

The decisions cited in appellant’s brief on the 
question of privilege are clearly distinguished jdrom 
the present case in Judge Adkins’ opinion. A|1 of 
them are cases either (a) stating or recognizing the 
well-settled power of a court of equity to grant in¬ 
junctive relief to prevent or correct the illegal acts 
of Government officers (Philadelphia Company v . 
Stimpson, 223 U. S. 605, 56 L. Ed. 570; Greece v. 
Louisville & I. R. Co 244 U. S. 499, 61 L. Ed. 1280; 
Scheer v. Moody, 48 Fed. 2d. 327; White v. Federal 
Radio Commission, et al., 29 Fed. 2d. 113), or (b) 
holding that a public officer who in the performance 
of his duties seizes or takes possession of property 
of another without authority of law, subjects him¬ 
self to a possessory action such as ejectmeiit or 
detinue for the recovery of the property or ini cer¬ 
tain cases to a suit at law for damages ( U. S. v. Lee, 
106 U. S. 196, 27 L. Ed. 171 (ejectment); Poindexter 
v. Greenhow, 114 U. S. 270, 29 L. Ed. 185 (detiiiue); 
Little v. Barreme, 2 Cranch., 170, 2 L. Ed. 168; 
Bates v. Clark, 95 U. S. 204, 24 L. Ed. 471; Betjcnap 
v. Schild, 161 U. S. 10, 40 L. Ed. 599; Hopkins v. 
Clemenson Agricultural College, 221 U. S. 636, 55 
L. Ed. 890; Scott v. Donald, 165 U. S. 58, 41 ii. Ed. 
632; Sloan Ship Yards Corp. v. U. S. Bd. E. F. Gorp v 
258 U. S. 549, 66 L. Ed. 762; U. S. v. Cumming, 130 
U. S. 452, 32 L. Ed. 1029; Crawford v. Eidmah, 129 
Fed. 992.) In the present case appellant obtained 
injunctive relief by its suit in Florida against Miller, 
Collector. That was the extent to which any relief 
could be obtained. No property of appellant was 


j 
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i 
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seized or distrained by the collectors; and even if it 
had been, no action would lie against them under 
the decision of the Supreme Court in Harding v. 
Woodcock, 137 U. S. 43, 34 L. Ed. 580, and other 
cases cited in the opinion of Judge Adkins (R. 106). 
As stated in the opinion of the court below (R. 106- 
108) : 

“The decision of Mr. Blair, then Commis¬ 
sioner of Internal Revenue, in 1929 assessing 
a tax against plaintiff was one requiring the 
exercise of judgment of the highest order. 

“It was the Commissioner’s duty to first 
construe the law and determine whether it ap¬ 
plied to vegetable-oil products, and second to 
determine on the facts whether plaintiff’s prod¬ 
uct was taxable under the oleomargarine 
statute. 

“The Supreme Court has held that the 
Commissioner’s construction of the law was 
erroneous. 

“Plaintiff’s counsel assert that under this 
decision of the Supreme Court the Commis¬ 
sioner had no jurisdiction over the plaintiff’s 
product, and that therefore any and all acts 
of the Commissioner and all other officials of 
the Treasury Department in connection with 
plaintiff’s product were illegal and entirely out¬ 
side the jurisdiction of the Treasury Depart¬ 
ment; and that any official who is responsible 
for the doing of any act in connection with the 
assessment of such taxes is liable in damages 
to plaintiff for any injuries caused thereby. 

“This is not a correct statement of the 
principle as applicable to a judge. 

“It was part of the duty and within the 
jurisdiction of the Commissioner to determine 
in the first place the proper construction of the 
law. The 1 construction he adopted has been 
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held to be correct by Judge Brown in the first 
Higgins case. His error of judgment was only 
an excess of jurisdiction and not a clear ab¬ 
sence of jurisdiction. This clearly kppears 
from the portion of the opinion in Bradley v. 
Fisher y supra, which I have underscored (p. 
25). ; 

“Judge Reeves and the three judges com¬ 
posing the Circuit Court of Appeals followed 
the erroneous construction of Commissioner 
Blair and committed the same error. It is not 
disputed that these judges and the attorneys 
for the government who led them into error 
are privileged from suit at the hands of the 
Harrow-Taylor Company because of that error. 

“In my opinion the same principle applies 
to the Commissioner of Internal Revenue who 
made the assessment against plaintiff jand to 
official acts done by his successors in connec¬ 
tion with the assessment. 

“The principle is applicable also to defend¬ 
ants Mellon and Mills. All of their acts com¬ 
plained of were acts requiring the exerjcise of 
judgment and discretion. They are privileged 
from suit at the hands of plaintiff for damages 
alleged to have been caused by the actions of 
several commissioners or by the acts alleged 
to have been done by said defendants! them¬ 
selves, even if the defendants and the Several 
commissioners, or any one or more of! them, 
acted maliciously, arbitrarily, capriciously and 
in excess of their jurisdiction.” 


i 

i 

i 
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IV. 


THE HEAD OF AN EXECUTIVE DEPARTMENT OF THE 
GOVERNMENT OF THE UNITED STATES IS NOT RE¬ 
SPONSIBLE TO THIRD PERSONS FOR THE MISCON¬ 
DUCT, NEGLIGENCE OR OMISSIONS OF HIS OFFICLAL 
SUBORDINATES. 

This proposition is so well settled that ex¬ 
tended argument with respect to it is unnecessary. 
The leading case upon the subject is Robertson v. 
Sichel , 127 U. S. 507, 32 L. Ed. 203. There the plain¬ 
tiff brought suit in the District Court of New York 
against the Collector of Customs to recover dam¬ 
ages for the loss of the contents of a trunk de¬ 
stroyed by fire after its arrival by ship. Evidence 
w’as introduced as to negligence on the part of sub¬ 
ordinate officers of the Customs, and the trial court 
allowed a recovery on the theory that such negli¬ 
gence w’as to be imputed to the Collector. On ap¬ 
peal, the Supreme Court of the United States re¬ 
versed the court below stating: 

“The court charged the jury that if one of 
the subordinate officers of the customs, in the 
course of the performance of his duty, did an 
absolute wrong to the plaintiff, such as to take 
her trunk from her and keep it from her when 
she wanted it and was by law entitled to it, the 
defendant would be liable. The defendant ex¬ 
cepted to this charge. The court gave further 
instructions, which bore upon the matters set 
forth in the defendant's requests to charge, but 
which, in the view we take of the case, it is not 
important to notice. The bill of exceptions 
states that the court did not comply with the 




defendant’s requests to charge further than as 
appears by the charge as stated, and that the 
defendant excepted to the refusal to charge as 
to each request separately, so far as the court 
did refuse. 

‘The jury found a verdict for the plaintiff 
for $459. The court ordered that a certificate 
of probable cause be entered, and on the ver¬ 
dict, with costs added, a judgment was entered 
for the plaintiff for $502.96, to revievf which 
the defendant has brought a,writ of error. 

“We are of opinion that there was error in 
the charge of the court, and that the defendant 
was not liable for the wrong, if any, committed 
by his subordinates, on the facts of this case. 
There is nothing in the evidence to conriect the 
defendant personally with any such wrbng. No 
evidence was given that the officers in qjuestion 
were not competent, or were not properly se¬ 
lected for their respective positions. The sub¬ 
ordinate who was guilty of the wrong, j if any, 
would undoubtedly be liable personally for the 
tort, but to permit a recovery against the Col¬ 
lector, on the facts of this case, woulcji be to 
establish a principle which would paralyze the 
public service. Competent persons could not 
be found to fill positions of the kind, if they 
knew they would be held liable for all ti\e torts 
and wrongs committed by a large body bf sub¬ 
ordinates, in the discharge of duties v^hich it 
would be utterly impossible for the superior 
officer to discharge in person. 


“This principle is well established 
thority. It is not affected by the fact 


by au- 
|that a 


statutory action is given to an importer, to re¬ 
cover back in certain cases, an excess of duties 


paid under protest; nor by the fact that a su¬ 
perior officer may be held liable for unlawful 
fees exacted by his subordinate, where lawful 
fees are prescribed by statute, and wheife such 


! 
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fees are given by law to the superior, or for the 
act of a deputy performed in the ordinary line 
of his official duty as prescribed by law. The 
government itself is not responsible for the 
misfeasances, or wrongs, or negligences, or 
omissions of duty of the subordinate officers or 
agents employed in the public service; for it 
does not undertake to guarantee to any person 
the fidelity of any of the officers or agents whom 
it employs; since that would involve it, in all 
its operations, in endless embarrassments, and 
difficulties, and losses, which would be sub¬ 
versive of the public interests. Story, Ag. sec. 
319; Seymour v. Van Slyck, 8 Wend. 403, 422; 
U. S. v. Kirkpatrick, 22 U. S. 9 Wheat. 720, 735 
(6:199, 203); Gibbons v. U. S., 75 U. S. 8 Wall. 
269 (19:453) ; Whiteside v. U. S., 93 U. S. 247, 
257 (23:882, 885) ; Hart v. U. S., 95 U. S. 316, 
318 (24:479, 480) ; Moffat v. U. S., 112 U. S. 24, 
31 (28:623, 625 ); Schmalz v. U. S., 4 Ct. Cl. 142. 

“The head of a department, or other su¬ 
perior functionary, is not in a different posi¬ 
tion. A public officer or agent is not responsi¬ 
ble for the misfeasances or positive wrongs, or 
for the nonfeasances, or negligences, or omis¬ 
sions of duty, of the subagents or servants or 
other persons properly employed by or under 
him, in the discharge of his official duties. 
Story, Ag. sec. 319.” 

See also: 


Dunlop v. Munroe, 7 Cranch. 242, 3 L. Ed. 
329; 

Brissac v. Lawrence, 4 Fed. Cases 1888; 
Rubens v. Robertson, 38 Fed. 86, 88; 
Mister v. Brown, 59 Fed. 909, 911; 

United States v. Rogde, 214 Fed. 283, 290; 
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ZinJcham v. District of Columbia, 50 App. 

D.C. 312, 271 Fed. 542; j 

Banco National Ultramarino v. Newton, 
278 Fed. 207, 208; j 

Malewicki v. Qvale, 298 Fed. 301; j 
Story on Agency (8th Ed.) Section 319; 
Mechem on Agency (2nd Ed.) Section 
1502. 

i 

Appellant relies upon a line of cases ci^ed on 
pages 61 to 64 of its brief as establishing a contrary 
doctrine, but such is not the case. The decisions 
cited hold that high officials of the Government 
may, in the performance of their administrative 
duties, act through duly constituted subordinates, 
and the act of such subordinate will be deemed to 
be the act of the superior, so as to become tjhe act 
of the Government. Take, for example, the case of 
Medkirk v. United States, 45 Court of Claims 395, 
which is typical of all the cases cited and which was 
especially relied on by appellant below. Ih that 
case the claimant had been removed from office 
upon order of the Commissioner of Pensions. Ac¬ 
cording to the law, the power of appointment and 
removal was confided only to the superior pf the 
Commissioner of Pensions, namely, the Secretary of 
the Interior. The Court of Claims held that the 
order of removal was issued by the Commissioner 
in accordance with the practice of the Department 
under regulations promulgated by the Secretary, 
and that— 

“There is a presumption, when an orcler is 
sent out from the proper executive department 
in the regular course of business, that} such 

! 
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order is with the knowledge and approval of 
the Secretary, unless the contrary appears. 
Certainly as these matters are officially re¬ 
ported and there is no revocation of the action 
taken, approval is presumed and acquiescence 
becomes the legal equivalent of an order of the 
Head of the Department.” 

This decision as well as the other similar cases 
cited by appellant are perfectly sound. They are 
in aid of the proper functioning of the executive 
departments of the Government, and proceed upon 
the very practical theory stated in Parish v. United 
States, 100 U. S. 500, 25 L. Ed. 763, one of the cases 
cited by plaintiff: 

“It has been found in regard to many of 
these Bureaus, and even to the heads of De¬ 
partments that it is impossible for a single 
individual to perform in person all of the 
duties imposed on him by his office. Hence, 
statutes have been made creating the office of 
assistant secretaries for all the heads of de¬ 
partments. It would be a very singular doc¬ 
trine, and subversive of the purposes for which 
these latter offices were created, if their acts 
are to be held of no force until ratified by the 
principal scretary or head of the department." 

Appellant here attempts to take the salutary 
doctrine of the last quoted cases and apply it, not 
in aid of the proper functioning of the government 
but as a basis upon which high officials are sought 
to be made 'personally responsible for the acts of 
their official subordinates. The answer to such a 
proposition is first, of course, the decision of the 
Supreme Court in Robertson v. Sichel, supra, and 
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secondly, the very evident folly of such a proposal. 
If it were sound, the Postmaster General wojuld be 
personally liable in damages for injury or damage 
resulting from the negligent operation of a United 
States mail truck, and the Secretaries of Vfar or 
Navy for the official misdoings of every sbldier, 
sailor and marine. It may be asked — but purely 
appellant doesn't advance this doctrine seriously? 
Indeed so—for if the rule of respondeat superior 
does not apply in this case, then there can ;be no 
recovery by plaintiff, whatever may be the decision 
on the question of privilege, for the alleged Wrong¬ 
ful acts were all done by the several Commissioners 
of Internal Revenue, their Deputies and the Collec¬ 
tors without any participation by defendants. 
These officials, we may add, were neither selected 
nor approved by defendants, but chosen by the 
President, with the advice and consent of th^ Sen¬ 
ate, or by others so chosen. 


V. 


REPLY TO APPELLANT’S ARGUMENT. 


We deem it unnecessary to make any extbnded 
reply to the argument of appellant. We have al¬ 
ready distinguished the cases relied upon by ap¬ 
pellant to show that defendants were not entitled 
to immunity from suit, and that the head of the 
Government Department is liable for the wrongful 
acts of his official subordinates. It remains ohly to 
comment briefly upon the remaining portion Of ap¬ 
pellant's argument. 


i 

I 


i 
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Appellant charges that the Government of¬ 
ficials acted in violation of injunction orders of the 
Federal Courts in Rhode Island, the District of Co¬ 
lumbia and Florida in attempting to tax its prod¬ 
uct. (See pages 7, 12 and 60 of appellant’s brief.) 
This is not correct. The truth is, as we have al¬ 
ready pointed out, that the injunction in the sec¬ 
ond Higgins case in Rhode Island related only to 
the Higgins product, and by its terms was to re¬ 
main in force only so long as that product should 
contain the same ingredients and should be mar¬ 
keted in the same manner as the original product 
passed upon in the first Higgins case (see page 
31 of this brief); that the injunction of the Su¬ 
preme Court of the District of Columbia in the 
Baltimore Butterine case enjoined the defendants 
only from enforcing T. D. 4006 “in so far as it may 
apply to the product of plaintiff known as Nu-Ine” 
and did not restrain taxation of other products 
under the provisions of the Oleomargarine Act it¬ 
self (see page 32 of this brief); and that the 
injunction granted by Judge Lake Jones against 
Miller, the local Collector in the Florida case, was 
suspended by the court pending appeal (see page 
47 of this brief). So that neither the Commis¬ 
sioner nor any of the other Government officials 
acted in violation of injunction orders in attempt¬ 
ing to tax plaintiff’s product. 

At pages 29 and 30 of its brief appellant com¬ 
plains because the Government officers attempted 
to tax its product “yet made no attempt to tax the 
identical product of the Higgins Mfg. Co.” As 
above stated, the officials had been enjoined by the 


! 
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Rhode Island Court from taxing the Higgins prod¬ 
uct and this was of course the reason for not doing 
so. No such injunction was in force with respect 
to plaintiff’s product. 

i 

On pages 31 ei seq. of its brief appellant prgues 
that the Commissioner’s jurisdiction to determine 
the taxability of any product existed only in con¬ 
tested cases, that this was not a contested cabe and 
that appellant was given no notice or hearing. The 
“contested cases” referred to in Section 14 bf the 
Oleomargarine Act are unquestionably those cases 
where the Government contended a product was 
subject to the tax and the manufacturer thereof or 
dealer therein disputed such taxability. A read¬ 
ing of the Record in this case demonstrates bfeyond 
all doubt that the taxability of these cooking com¬ 
pounds, of which plaintiff’s Southern Nut Product 
was one, was a very much contested matter. fThere 
were suits at law and in equity in the Federal 

i 

Courts from Rhode Island to Florida and ^s far 
west as Kansas City. The Standard Nut Margarine 
Company of Florida was a party to at least six of 
such cases. Under the circumstances it is idle for 
the appellant to assert that the taxability of its 
product was not a “contested case.” Section 14 of 
the Oleomargarine Act does not require the Com¬ 
missioner to give notice or hold hearings as ^n in¬ 
cident to his determination as to the taxability of 
a particular product under the Act. 

i 

Confining ourselves solely to the Record ip this 
case, and to the exhibits introduced by the plain¬ 
tiff, it appears from Exhibit 3 of plaintiff’s amended 
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bill of particulars (R. 60) and from Exhibit 15 of 
its bill of particulars (R. 43) that the Commis¬ 
sioner determined plaintiff’s product “Southern Nut 
Product” to be taxable as oleomargarine. It fur¬ 
ther appears from the opinion of Mr. Justice Ad¬ 
kins (R. 89) that in the suit filed by Standard Nut 
Margarine Company and others against Commis¬ 
sioner Blair and Deputy Commissioner Estes on 
April 30, 1929, in the Supreme Court of the District 
of Columbia, the sworn answer signed by defend¬ 
ants Blair and Estes averred— 

“That samples of the products then being 
manufactured and marketed by plaintiffs had 
been secured from agents and dealers of nlain- 
tiffs throughout the United States and had 
been analyzed by chemists of the Bureau; that 
said samples show that plaintiffs products 
were different from their original samples and 
of a much smoother and finer texture and 
quality, and were similar to butter.” 

The true specimen of plaintiff’s product was 
that which it was selling to consumers throughout 
the country. Such specimens were, as above stated, 
obtained by investigators of the Bureau of Internal 
Revenue, analyzed by the chemists, and determined 
by the Commissioner to be taxable. No real at¬ 
tempt to enforce payment of taxes on the product 
was made until the Harrow-Taylor “test case” had 
been determined and the Federal Court in Kansas 
City had held that these cooking compounds were 
made in imitation and semblance of butter and were 
taxable under the Act. In the light of the language 
of Section 14 of the Oleomargarine Act and of the 
administrative history of the Act, there was no 
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reason for the Commissioner to grant a hearing 
before the assessment of a tax against plaintiff’s 
product, assuming for purposes of argument^ that 
no such hearing was granted. 

Appellant’s brief fails to show that defendants 
Mellon and Mills committed or directed the acts 
complained of. Its argument is predicated upon an 
assumption of their liability for acts of the Com¬ 
missioner, of his deputies and of Collectors; [with¬ 
out any justification these are referred to by ap¬ 
pellant as acts of the defendants. Thus in seating 
the gist of its case, on page 24 of its brief appellant 
says: 

“It is therefore plain that these defendants 
in levying the tax acted without authority and 
under the principle stated in the Cunningham 
case supra as approved in the cases Cited, 
above, they may not now defend on the ground 
that they were acting as public officials clothed 
with immunity from suit for injuries caused 
by their unauthorized acts.” j 

Defendants Mellon and Mills did not make| any 
levy nor commit any of the acts referred to. ; The 
sole reference to liability of defendants unde?* the 
doctrine of respondeat superior is found on pages 
59 et seq. of appellant’s brief, where the proposition 
relied on to attribute the acts in question to defend¬ 
ants Mellon and Mills is thus stated: 

“Defendants in this case had general 
supervision over the collection of the revenue. 
The Commissioner could act only under the di¬ 
rection of the Secretary. The Commissioner 
did act and reported annually, of record^ and 
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very probably actually, did report weekly or 
possibly daily.” 

Does the appellant suppose that the Commis¬ 
sioner of Internal Revenue made weekly or daily 
visits to the Undersecretary of the Treasury and 
the Secretary of the Treasury to report upon what 
the Collectors in the 65 collection districts were do¬ 
ing with respect to the administration of the Oleo¬ 
margarine Act as against a host of manufacturers 
and their wholesale and retail dealers? The whole 
Bureau of Internal Revenue, of which the oleo¬ 
margarine section is an inconsequential part, is 
only one of a large number of administrative units 
under the jurisdiction of the Secretary of the Treas¬ 
ury, as shown on page 13 of this brief. 

Complaint is made that the court below erred 
in requiring plaintiff to produce in a bill of par¬ 
ticulars the names of its witnesses, its evidence 
and information within the knowledge of defend¬ 
ants. The grant or refusal of the motions for bills 
of particulars was, under well-settled rules of law, 
a matter resting in the sound discretion of the trial 
court, and the ordering of particulars in a case 
such as this was right: 

Green v. D. L. & W. R. Co., 211 Fed. 774, 
775, and cases there cited; 

United States v. A. Bentley & Sons Co ., 
293 Fed. 229, 245, affirmed 16 Fed. 2d. 
895, and cases there cited; 

O-So-Ezy Mop Co. v . Channel Chemical 
Co., 230 Fed. 469; 
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Locker v. American Tobacco Co., 200 Fed. 

973, 975; ! 

Slocum v. Erie R. Co., 36 Fed. 2d. 277, 278; 
Bodine v. First National Bank of Mer- 
chantsville, 281 Fed. 571, 573; 
Patterson v. Corn Exchange of Buffalo, 
197 Fed. 686, 687; j 

Dissette v. Dost, 280 Fed. 455, 4561 

i 

i 

i 

VL ! 

CONCLUSION. 

We find justification for the length of this brief 
in the really important principle involved dnd we 
submit that the judgment of the Court below should 
be affirmed and that the principle so cleanly an¬ 
nounced in the opinion accompanying that judg¬ 
ment should be re-established here. 

Respectfully submitted, 

I 

Frank J. Hogan, 

Colorado Building, 
Washington, D. C., j 
Donald D. Shepard, j 

American Security Building, 
Washington, D. C., 

David A. Reed, 

7 i 

Union Trust Building,! 
Pittsburgh, Pa., 

Attorneys for Andrew 
W. Mellon, Appellee. 

Washington, D. C., April 28, 1934. j 
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IN THE 


Court of Appeals, district of Columfua 

January Term, 1934. 


No. G183. 


Standard Xut Margarine Company of Florida, 

Appellant , 

vs. 

Andrew W. Mellon and Ogden L. Mills, Appellees. 


BRIEF ON BEHALF OF APPELLEE 
OGDEN L. MILLS. 


STATEMENT OF THE CASE 

i 

This is an appeal by plaintiff from a judgment of 
the Supreme Court of the District of Columbia j sus¬ 
taining separate demurrers of defendant Mellon j and 
defendant Mills to the plaintiff’s declaration as tjwice 
amended, and as clarified by original and amended 
bills of particulars. 

The suit was brought by plaintiff against defendant . 
Mellon, former Secretary of the Treasury, defendant 

I 

I 


I 

i 





Mills,, former Under Secretary, and at times Acting 
Secretary of the Treasury, and K. M. Estes, former 
Deputy Commissioner of Internal Revenue (as to 
whom plaint iff has since dismissed), to recover $250,- 
000 damages alleged to have been caused bv acts of 
defendants in their official capacities. 

However, the declaration as clarified by the bills of 
particulars charges defendant 51 ills neither with par¬ 
ticipation. direction, knowledge nor approval of any 
of the acts of which plaintiff complains. 

The acts relied on by plaintiff* are the assessment 
against plaintiff in April, 1920 of an oleomargarine 
tax on its vegetable oil compound known as Southern 
Xut Product, and efforts thereafter during 1929, 1930 
and 1931 to collect this tax and to collect annual license 
taxes from dealers handling this product. 

The declaration setting forth these acts was so 
vague, indefinite and uncertain, particularly as to what 
acts had been performed by each of the three defend¬ 
ants, that defendant Mills (as well as defendant Mel¬ 
lon) moved for a bill of particulars and an amended 
bill of particulars which were furnished by plaintiff 
pursuant to order of Court. The declaration and bills 
of particulars are so arranged in the transcript of 
record that it is difficult to studv them together. For 
the convenience of the Court we have juxtaposed ap¬ 
propriate passages from these several pleadings, omit¬ 
ting introductory material and describing exhibits 
where possible. So arranged, they are annexed hereto 
as Appendix A to which the attention of the Court is 
respectfully directed. Our analysis in Appendix A 

shows clearlv that the declaration as clarified bv the 
• * 

bills of particulars charged defendant Mills neither 
with participation, direction, knowledge nor approval 


o 

O 


of the acts which are alleged to have damaged plain¬ 
tiff. | 

Plaintiff says defendants are liable in damages for 
assessing an oleomargarine tax upon its vegetable oil 
compound known as Southern Xut Product and at¬ 
tempting to collect this tax, because such acts jvvere 
“without color of law, illegal, wanton, capricious^ op¬ 
pressive, malicious and contemptuous,” in that jthey 
were done notwithstanding the fact that the Oleomar- 

i 

garine Act did not provide for the taxation of yege- 

table oil compounds, and that it had been so held by 

court and treasurv decisions. 

% 

This allegation is eontrarv to facts of which j this 
Court may take judicial notice. Section 2 of the Oleo¬ 
margarine Act reads as follows: 

j 

“Sec. 2 (Act Aug. 2, 1886). That for the jpur- 
poses of this act certain manufactured substances, 
certain extracts, and certain mixtures and com¬ 
pounds, including such mixtures and compounds 
with butter, shall be known and designated as 
‘oleomargarine/ namelv: All substances hereto- 
fore known as oleomargarine, oleo, oleomargarine 
oil, butterine, lardine, suine, and neutral; all fnix- 
tures and compounds of oleomargarine, oleo, dleo- 
margarine oil, butterine, lardine, suine, and neu¬ 
tral; all lard extracts and tallow extracts; j and 
all mixtures and compounds of tallow, beef!fat, 
suet, lard, lard-oil, vegetable-oil an notto , J and 
other coloring matter , intestinal fat, and offal fat 
made in imitation or semblance of butter, or ifhen 
so made, calculated or intended to be sold as 
butter or for butter.” (Underscoring inserted.) 

! 

I 

The governing phrase which determines whether 
vegetable oil compounds are among the products 'sub- 
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ject to the oleomargine tax if “made in imitation or 
semblance of butter/' etc., is as follows: 

“vegetable oil annotto, and other coloring mat¬ 
ter/ ? 


The legislative, administrative and judicial history 
of this governing phrase, annexed hereto as Appendix 
B, shows that in April, 1929, when an oleomargine 
tax was first assessed on plaintiff's vegetable oil com¬ 
pound known as Southern Xut Product, the phrase had 
been uniformly quoted and construed by Supreme 

Court and lower Federal Court decisions and bv 

* 

Treasury decisions to read “vegetable oil, annotto and 
other coloring matter," the altered position of the 
comma thus making vegetable oil compounds taxable 
if made in semblance of butter; that between April, 
1929 and July 10, 1931, during which period it is al¬ 


leged that the efforts were made to tax plaintiff and 
dealers in its vegetable oil compound known as South¬ 
ern Xut Product, a similar construction was placed 
upon the governing phrase by several other Federal 
Courts; and that the opposite construction was placed 
upon the phrase in but one case. 

In view of the foregoing, defendant Mills demurred. 
Justice Adkins in an exhaustive and learned opinion 
sustained the demurrer, holding that “defendants are 
privileged from suit by plaintiff under the facts of this 


case.” 

That the demurrer of defendant Mills was properly 
sustained is the thesis of this brief. 


5 


i 


SUMMARY OF ARGUMENT 

A. NO CAUSE OF ACTION IS ALLEGED AGAINST 

DEFENDANT MILLS. j 

i 

I. The declaration as clarified by the original and 

amended hills of particulars charges defendant [Mills 
neither with participation, direction, knowledge nor 
approval of any of the acts alleged to have daniaged 
plaintiff. j 

II. Defendant [Mills cannot be held liable fqr al¬ 
leged misfeasance bv his subordinates. The doctrine 

v ~ * | 
of respondeat superior does not extend to public 

officers. | 

III. The acts of which plaintiff complains do not 

give it a right of action for damages against defendant 
Mills, even if it be assumed that he knew, approved, 
directed or participated in such acts. 

a. The acts done prior to Miller v. Standard [were 
within the authoritv of the Oleomargarine Abt as 
then uniformly construed; and being so author¬ 
ized they cannot be deemed “without color of!law, 
illegal, wanton, capricious,” etc., as alleged, j 

b. The subsequent decision of Miller v. Standard 
that vegetable oil compounds were not taxable as 
oleomargarine cannot be given such retroactive 
effect as to make public officers personally re¬ 
sponsible for acts which when done were author¬ 
ized by the Oleomargarine Act as then judicially 
construed. 

i 

i 

c. The acts done subsequent to Miller v. Standard 
were quasi-judicial acts requiring the exercise of 
judgment and discretion. 
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d. Public officers are not responsible for errors of 
law or fact in the performance of such quasi¬ 
judicial duties. 


e. Public policy demands complete personal immun- 
itv of high executive officers for their official acts 
requiring the exercise of judgment and discretion. 


B. THE ORDERS GRANTING BILLS OF PARTICU¬ 
LARS DO NOT CONSTITUTE REVERSIBLE 
ERROR. 

ARGUMENT 

A. NO CAUSE OF ACTION IS ALLEGED AGAINST 

DEFENDANT MILLS. 

I 

The declaration as clarified by the original and 
amended bills of particulars charges Defendant 
Mills neither with participation, direction, knowl¬ 
edge nor approval of any of the acts alleged to 
have damaged plaintiff. 

The acts alleged to have damaged plaintiff are: the 
assessment and demands upon it for payment of a tax 
in connection with its manufacture of a vegetable oil 
compound known as Southern Nut Product; demands 
that plaintiff’s dealers in this product procure licenses 
as oleomargarine dealers and pay taxes as such deal¬ 
ers: and efforts to collect such taxes. These acts are 
repeatedly alleged in several paragraphs of the decla¬ 
ration. 

In paragraph 7 of the declaration 1 it is alleged that 

1 The transcript <*>f record does not number the paragraphs in the dec¬ 
laration. We have done so in Appendix A (pp. 46-S4, infra). The at¬ 
tention of the Court is respectfully referred thereto. 
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‘ 4 defendants or their subordinates demanded a tax 
from plaintiff upon the manufacture of its Solithern 
Xut Product and demanded that its dealers in $outh- 
ern Xut Product procure licenses as oleomargine 
dealers and pay tax as such dealers.” When,called 
upon to state whether these demands were made by 
defendants or their subordinates and if by defendants 
by which of them, plaintiff furnished particulars!which 
showed that the Commissioner of Internal Revenue as¬ 
sessed an oleomargine tax on plaintiff; that former 
defendant Estes instructed the Collector at Jackson¬ 
ville to demand payment of the assessed tax ^nd to 
demand license taxes from plaintiff's dealers; arid that 
the various collectors and their deputies pursuant to 
these instructions demanded such payment. The par¬ 
ticulars allege that the assessment was made f i with 
the approval of defendant Mills” but being called upon 
to state the facts constituting such approval, plaintiff 
in his amended bill of particulars stated that defend¬ 
ant Mellon (not defendant Mills) had approved a re¬ 
port of the Commissioner of Internal Revenue relat¬ 
ing to such assessments. The particulars also jallege 
that suit for the assessed tax was brought against 
plaintiff in Florida “under the direction of defendant 
Mills”; but when pressed to give the facts constituting 
such direction plaintiff admits that the declaration in 
the Florida suit alleged that the suit was brought not 
at the direction of defendant Mills, but that i|t was 
brought “by and under the instruction of the Commis¬ 
sioner of Internal Revenue.” 

In short, the particulars and amended particulars 
furnished by plaintiff clarify the ambiguous allega¬ 
tions in the 7th paragraph of the declaration and! show 
that not defendant Mills but the Commissioner pf In- 




s 


ternal Revenue, former defendant Estes and the vari¬ 
ous Collectors and their deputies made the assessments 
and demands of which plaintiff complains. 

In paragraph 10 of the declaration^ the assess¬ 
ment and demaiids upon plaintiff and its dealers for 
compliance with the Oleomargarine Act are again al¬ 
leged. The confusion in plaintiff’s mind and in its 
declaration are obvious from its charge that these acts 
were done by “defendants, their deputies, agents and 
employees, with the knowledge and consent, and un¬ 
der direction and instructions of defendants.” Which 
acts were done bv defendants? Which acts were done 
at their direction? Which of the defendants were the 
actors ? Which were the directors? 

When called upon for particulars to clarify this 
muddled allegation, plaintiff referred to the particu¬ 
lars he had furnished under paragraph 7 of the decla¬ 
ration. As we have already seen, these revealed that 
the Commissioner of Internal Revenue made the assess¬ 
ment and that the various Collectors of Internal Reve¬ 
nue and their deputies made the demands upon plaintiff 
and its dealers “with the knowledge and consent, and 
under direction and instruction” of former defendant 
Estes not of defendant Mills. Defendant Mills was 
charged neither with knowledge, approval, or of direc¬ 
tion nor participation in a single one of these acts. 

Paragraph 11 of the declaration 3 alleges that on or 
about September 1, 1929, defendants again notified 
plaintiff that its Southern Xut Product would be tax¬ 
able as oleomargarine and instructed the various Col¬ 
lectors of Internal Revenue that plaintiff’s dealers 
must be licensed as oleomargarine dealers. But being 


- See Appendix A. pp. 46-84. 
s See Appendix A, pp. 46-S4. 
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called upon to identify the notice to plaintiff and the 
instructions to collectors, plaintiff offered only ^ form 
letter of instruction sent bv Commissioner LuCas to 

* i 

several collectors in which defendant Mills isj men¬ 
tioned neither expressly nor by implication. 

Paragraph 13 of the declaration* alleges thait not¬ 
withstanding an injunction against the collectors at 
Jacksonville, Florida, defendants interfered with the 
business of plaintiff and its dealers in Florida Inf noti¬ 
fying them that Southern Xut Product was taxable as 
oleomargarine. When called upon to specify thp par¬ 
ticular means by which defendant Mills so interfered 
with its business, plaintiff’s original bill of particulars 
refers to “instructions in writing from defendants to 

~ i 

the Collector of Internal Revenue at Jacksonville, 
Florida, on or about November 20, 1930”. In the 
amended bill of particulars these “instructions in 
writing” prove to be a letter not from defendantjMills 
but from Commissioner Burnet to the Collector at 
Jacksonville. The alleged interference with plaintiff 

and its dealers is thus ultimately charged not tio de- 

•. j 

fendant Mills but to the Commissioner of Internal 
Revenue and his subordinates. 

Paragraph 14 of the declaration 5 alleges that|“de- 
fendants, their deputies and agents” similarly Inter¬ 
fered with the business of plaintiff and its dealers in 
other states. In support of this ambiguous allegation, 
however, plaintiff in its bill of particulars refers; only 
to the statements and letters furnished under thp 7th 
paragraph of the declaration. These, it will b|e re¬ 
called, show that in referring to “defendants”, plain¬ 
tiff was referring not to defendant Mills but to fokrner 
defendant Estes. i 


4 See Appendix A, pp. 46-84. 

5 See Appendix A, pp. 46-84. 


I 
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Paragraph 17 of the declaration 6 refers to “all the 
aforesaid acts of defendants” as the cause of plaintiff’s 
damage. But as we have just seen, the aforesaid acts 
were not the acts of all three defendants. They were 
in the main the acts of former defendant Estes, the 
Commissioner of Internal Revenue, the Collectors of 
Internal Revenue and their deputies. As clarified by 
the bill of particulars, the declaration charges defend¬ 
ant Mills neither with participation, direction, knowl¬ 
edge nor approval of any of these acts. It rather con¬ 
forms to the scope of the duties of the Commissioner 
of Internal Revenue and his subordinates as defined 
in the Oleomargarine Act, Section 14 of that Act, after 
creating in the office of the Commissioner an analytical 
economist and microscopist, provides: 


“And such Commissioner is authorized to de¬ 
cide what substances, extracts, mixtures or com¬ 
pounds which may be submitted for his inspection 
in contested cases are to be taxed under this Act; 
and his decision in matters of taxation under this 
Act shall be final/’ 


In alleging that “at no time have defendants or their 
subordinates by analysis as required by law decided 
plaintiff’s product was taxable as oleomargarine” the 
declaration refers not to defendant Mills but to the 
Commissioner and former defendant Estes, his deputy, 
who were “required by law” to decide what com¬ 
pounds were to be taxed as oleomargarine. The ex¬ 
tended argument in plaintiff’s brief on the point 
(pp. 31 et seq.) has no pertinence so far as defendant 
Mills is concerned. 


6 See Appendix A. pp. 46-84. 



The only act in which defendant Mills was shiwn to 
have participated was the promulgation of Treasury 
Decision 4006, which he approved as Acting Sec¬ 
retary of the Treasury. But this is not one of tljte acts 
alleged to have damaged plaintiff. Even if it were, the 
three year Statute of Limitations (Title 24, Chapter 
12, Sec. 341 of Code of District of Columbia) would be 
a bar to this suit. Treasury Decision 4006 wajs pro¬ 
mulgated on April 1, 1927, and after several extensions 
of its effective date was revoked on April 13,j 1928, 
before it ever became effective, and before plaintiff 
even began to manufacture its Southern Xut Product. 
This suit was filed on September 26, 1932, almosjt four 


years later. 

Xor can it be urged that the participation of defend¬ 
ant Mills in the promulgation of Treasury Decision 
4006 indicates his knowledge or approval of the acts 
alleged to have damaged plaintiff. This Treasury 
Decision was promulgated with the approval |ff de- 
l’endant Mills on April 1, 1927, about a year before 
plaintiff began to manufacture its Southern Xut Prod¬ 
uct. In substance, it provided that animal as \Xell as 
vegetable oil compounds should be deemed m^de in 
semblance of butter within the contemplation of the 
Oleomargarine Act if colored to look like butterj with¬ 
out regard to texture, flavor, and the like. This deci¬ 
sion was not to become effective until October lj 1927. 
Prior to that date Treasury Decision 4085 was promul¬ 
gated with the approval of defendant Mills, extend¬ 
ing the effective date of Treasury Decision 400d from 
October 1, 1927 to January 1, 1928. This is the last 
act performed by defendant Mills in this connection. 
On December 23, 1927, Treasury Decision 411£ was 
promulgated extending the effective date of Treasury 
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Decision 4006 from January 1, 1928 to July 1, 1928; 
and on April lo, 1928, and before Treasury Decision 
4006 had become effective it was revoked by Treasury 
Decision 4149. The last extension of the effective date 
and the revocation were approved not by defendant 
Mills but bv defendant Mellon. 

It will be observed that this revocation occurred just 
about the time plaintiff began to manufacture its 
Southern Xut Product 7 and a full year prior to the 
first of the acts of which plaintiff comiffains (i. e., the 
assessment of April 1929). Obviously, no inference 
of knowledge, approval or participation in the alleged 
damaging acts of 1929, 1930 and 1931 can be predi¬ 
cated upon his probable routine approval of Treasury 
Decision 4006, which created a presumption regarding 
animal as well as vegetable oil compounds and the sub¬ 
sequent postponement of its effective date. Treas¬ 
ury Decision 4006 was promulgated long before plain¬ 
tiff began to manufacture its product, and was re¬ 
voked before it ever went into effect. 

The declaration alleges that the acts of which plain¬ 
tiff complains were made in the face of court decisions 
which had held vegetable oil compounds not to be tax¬ 
able as oleomargarine and had enjoined the enforce¬ 
ment of treasurv decisions which declared the manu- 

%• 

facture and sale of such products to be so taxable. 
Without stopping at this point to discuss the truth of 
this allegation it should be observed that defendant 
Mills was not joined as a party in any of the suits re¬ 
ferred to by plaintiff in this connection; so that neither 
knowledge nor approval of such acts can be inferred 
therefrom. 

7 Paragraph 7 of the declaration (see Appendix A, p. 50) alleges that 
11 plaintiff’s business in the manufacture and sale of these said food 
products was begun in April, 192S. ” 
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It is significant to observe that plaintiff’s brief (pp. 
59-61) in discussing its contention that the iacts of 
which it complains were done with the knowledge and 
approval of the defendants speaks only of defendant 
Mellon, and points to not a single instance of such 
knowledge or approval by defendant Mills. We can 
imagine no more striking confirmation of our position. 

Having failed to show that defendant Mill£ knew, 
approved, directed or participated in the actsjalleged 
to have damaged plaintiff, he can be held liable only 
if the doctrine of respondeat superior is applicable. 
To this question we now direct our attention. 


11 I 

Defendant Mills cannot be held liable for alleged mis¬ 
feasance by his subordinates. The doctrin^ of re¬ 
spondeat superior does not extend to public offi¬ 
cers. 

i 

It is well settled that the doctrine of respondjeat su¬ 
perior does not apply to a public officer so as to’render 
him personally responsible for the misfeasance and 
non-feasance of his subordinate public officers.! 

Robertson v. Sichel (1888) 127 IT. S. 507j; 32 L. 
ed. 203; 

Mores v. Jackson (W. D. Wash. 1932) 60 Fed. 
(2d) 598; 

Malewicki v. Qvale (C. C. A. 8th Cir. 1924) 298 
Fed. 301; j 

Zinkhan v. District of Columbia (Ct. App. D. C. 
1921) 271 Fed. 542; 

Rubens v. Robertson (S. D. N. Y. 1889) 3|8 Fed. 

86 ; 

Brissac v. Lawrence (S. D. N. Y. 1850) 2 Blatch. 
121; Fed. Gas. Yo. 1888. 


See also 1 A. L. R. 222 and numerous! 
court cases there cited. 


state 


i 


i 

i 
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In the leading Supreme Court case of Robertson v. 
Sichel, supra, plaintiff sued the Collector of Customs 
to recover damages for the loss of his trunk due to the 
negligence of his subordinates. The trial court held 
the collector liable on the theory that the negligence 
of his subordinates should be imputed to him. The 
Supreme Court 'reversed this judgment, stating the 
rule and the reason therefor as follows: (at pp. 514- 
515). 

44 ~ * * the defendant (Collector of Customs) was 
not liable for the wrong, if any, committed bv his 
subordinates, on the facts of this case. There is 
nothing in the evidence to connect the defendant 
personally with any such wrong. Xo evidence 
was given that the officers in question were not 
competent, or were not properly selected for their 
respective positions. The subordinate who was 
guilty of the wrong, if any, would undoubtedly be 
liable personally for the tort, but to permit a re¬ 
covery against the collector, on the facts of this 
case, would be to establish a principle which 
would paralyze the public service. Competent 
persons could not be found to fill positions of 

this kind, if tliev knew thev would be held liable 

• % 

for all the torts and wrongs committed by a large 
body of subordinates, in the discharge of the 
duties which it would be utterly impossible for the 
superior officer to discharge in person.” 

The court also observed that: 

44 The government itself is not responsible for 
the misfeasances, or wrongs, or negligences, or 
omissions of duty of the subordinates, officers, or 
agents employed in the public service; for it does 
not undertake to guarantee to any person the 
fidelity of any of the officers or agents whom it 
employs; since that would involve it, in all its 



I 


I 

t 

I 


operations, in endless embarrassments ancl diffi¬ 
culties and losses, which would be subversive of 
the public interests. 

“The head of a department, or other superior 
functionary, is not in a different position. A public 
officer or agent is not responsible for th4 mis¬ 
feasances or positive wrongs, or for the non¬ 
feasances, or negligences, or omissions of djitv of 
tlie subagents or servants, or other personsiprop- 
erly employed by or under him in the discharge 
of his official duties. Story Ag., Sec. 319.”j 

l 

j 

Paraphrasing the language of Robertson v. j $'ichel 
there is nothing in the declaration as clarified by 
the bills of particulars to connect defendant i Mills 
personally with any of the acts alleged to have dam¬ 
aged the plaintiff; and there is and can be no charge 
of negligence on the part of defendant Mills in t|ie se¬ 
lection of the subordinates alleged to have committed 
such acts. These subordinates were not selected bv 
defendant Mills. They were appointed pursuant to 
statute bv the President with the advice and consent 
of the Senate, by the Commissioner of Internal |Reve- 
nue, or by the several Collectors of Internal Revenue. 

26 U. S. C. A. Sec. 1 (Appointment of Commis¬ 
sioner of Internal Revenue); 

26 U. S. C. A. Sec. 3 (Employment of Deputy 
Commissioners); 

26 U. S. C. A. Sec. 14 (Appointment of Collec¬ 
tors) ; | 

26 U. S. C. A. Sec. 29 (Appointment of Deputy 
Collectors). 

Moreover, they were not his immediate subordinates. 
The Collectors of Internal Revenue and their deputies 
are responsible to the Commissioner of Internal Reve¬ 
nue. The Commissioner of Internal Revenue ijs re- 
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sponsible to an Assistant Secretary of tlie Treasury, 
who in turn was responsible to defendant Mills as 
Under Secretary. Defendant Mills was thus twice or 
thrice removed from the acting subordinates and can 
on no theorv be held liable for their alleged mis¬ 


feasances. 

In Maleichki v. Quale , supra , 298 Fed. 301, the Cir¬ 
cuit Court of Appeals for the Eighth Circuit held that 
Robertson v. SicheL supra , barred recovery against a 
Federal prohibition director for the negligent acts 
of one of his deputies committed in the course of his 
employment, and then went on to observe: (at page 
302). 


“A further bar to recovery here is that the 
deputy whose acts are complained of was not the 
agent of the defendant, in the sense that would 
import legal liability for his acts.” (After citing 
pertinent statutes the court continues:) “It will 
thus be seen that the defendant had no right to 


hire or discharge those under him, and that he 

and his assistants are all subordinates of varying 

* * ■ 

degree under the Commissioner of Internal Reve 
nue, located in Washington. It also appears from 
this record that the deputy’s acts were wholly un¬ 
authorized and outside of any instructions given 
him by the defendant, and that the defendant 
himself was not present and did not participate 
or acquiesce in the acts complained of.” 


Surely if the deputy of a Federal prohibition direc¬ 
tor is not his agent “in the sense that would import 
legal liability for his acts,” the Commissioner and 
Collectors of Internal Revenue and their deputies can¬ 
not make the Under Secretary of the Treasury liable 

** * 

for their acts. As already pointed out, they are 
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statutory officers whom the Under Secretary neither 
hires nor tires. 

In this connection plaintiff’s brief (at pages 61^65) 
urges that: 4 'The acts of subordinates of the Secre¬ 
tary of the Treasury are presumed in law to bej his 
acts.” Since plaintiff’s brief is directed to the lia¬ 
bility of defendant Mellon, former Secretary of! the 

7 V 

Treasury, as well as to defendant Mills, it may be pre¬ 
sumed that this contention refers only to defendant 

I 

Mellon. Plaintiff’s declaration, it is true, alleged 
that defendant Mills "at various times” was Acting 
Secretary of the Treasury, but it does not allege lhat 
he was so acting at any of the times when the acts al¬ 
leged to have damaged plaintiff were committed. Thus, 
if he is to be held responsible for the acts of his sub¬ 
ordinates it must be in his capacity as Undersecre¬ 
tary and not as Acting Secretary of the Treasury, and 
the proposition urged by plaintiff’s brief is not appli¬ 
cable. 

The proposition that the "the acts of subordinates 
of the Secretary of the Treasury are presumed injlaw 
to be his acts” is sound, but it does not conflict >kdth 
the unquestioned rule that public officers are not per¬ 
sonally liable in damages for the acts of their Sub¬ 
ordinates. In the cases cited by plaintiff in support 

i 

of his proposition it was held only that the acts of Sub¬ 
ordinates were valid and effective even though statutes 
might require them to be done by chief executive of¬ 
ficers of departments or bureaus. It is in this Con¬ 
nection that the courts declare that the acts of sub¬ 
ordinates are presumed in law to be the acts of tpeir 
superiors; and properly, since high executive officers 
are provided with subordinates because it is impos¬ 
sible for them to perform in person all of the dpties 
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imposed upon them by statute. 8 But to validate the 
act of a subordinate by presuming it to be that of his 
superior is entirely distinct from an imposition of lia¬ 
bility upon the superior for the wrongful acts of his 
subordinate. The reason and policy which justifies 
the presumption does not reach the point at issue here. 


s If the language quoted in vacuo in plaintiff’s brief (pp. 62-65) 
is considered in relation to the facts and holdings of the cases from 
which they are quoted, it becomes obvious that they do not support 
plaintilF’s contention that the acts cf subordinates are presumed to 
be the acts of superiors so as to make the latter responsible 
therefor. 

Thus, in Re Hliftman, 70 Fed. 699, a writ of habeas corpus is¬ 
sued discharging a Deputy Collector of Internal Revenue from 
commitment for a contempt predicated upon his refusal to testify 
in violation of a regulation of the Commissioner of Internal Rev¬ 
enue. The Court observed that Congress had given the Commis¬ 
sioner of Internal Revenue power to promulgate this regulation 
with the approval of the Secretary, that such regulations have the 
force of statutes, and as quoted in plaintiff’s brief, “the acts of the 
Commissioner in matters relating to the revenue are presumed to 
be the acts of the Secretary.” 

In Parish v. United States, 100 U. S. 50C, the Government con¬ 
tended that it was not liable on a contract because it had been 
made not by the Surgeon General but by an Assistant Surgeon 
General. In dismissing this contention the Court made the state¬ 
ments quoted in plaintiff’s brief. 

Soule v. United States, 100 U. S. S, was an action by the United 
States on the bond of a Collector of Internal Revenue. The Col¬ 
lector apparently contested the validity cf the bond on the ground 
that it had been required of him by the Commissioner of Internal 
Revenue without the express direction of the Secretary of the 
Treasury as required by statute. The Court dismissed this conten¬ 
tion in the language quoted by plaintiff’s brief. 

Miller v. Mayor of New York, 109 U. S. 385, was a suit to abate 
the Brooklyn Bridge as a nuisance. Plaintiff attacked the validity 
of defendant builder’s authority from the War Department on the 
ground that it had been issued by the Chief Engineer instead of the 
Secretary of War. The language quoted in plaintiff’s brief dis¬ 
poses of this contention. 

Again, in Medkirk v. United States, 45 Ct. Cl. 395, the validity 
and effect of the dismissal of an employee by the Commissioner of 
Pensions was attacked on the ground that the power of dismissal 
was given not to him, but to the Secretary of the Interior. The 
Court pointed out that the Commissioner of Pensions had dismissed 
plaintiff employee pursuant to regulations of the Secretary of the 
Interior which gave him authority to do so, and held that the Com¬ 
missioner's act under the circumstances was “the legal equivalent 
of an order of the head of the Department,” the Secretary of the 
Interior. 


I 


Instead, an equally salutary rule of law denies that 
public officers are liable for the wrongful acts of their 
subordinates. 

While conceding as it must, the soundness of the 
rule expounded in Robertson v. Sichel, plaintiff’s brief 
(at p. 61) maintains that it is not applicable, aijid of¬ 
fers instead Conklin v. Newton (C. C. A. 2nd Cir. 1929) 
34 Fed. (2d) 612, in which a Collector of Customs was 
held liable for conversion because the wrongsj com¬ 
mitted by subordinates were in substance done tinder 
the defendant collector’s directions. As we have al¬ 
ready shown, the acts of subordinates of which (plain¬ 
tiff here complains are not alleged to have beeiji per¬ 
formed under defendant Mills’ direction nor (under 
any custom or practice authorized by him . The iiistant 
case falls not within the rule of the Conklin case, but 
squarely within that of the Robertson case. Defen¬ 
dant Mills as Undersecretary of the Treasury is not 
liable for the alleged wrongful conduct of subordinate 
treasury officials who acted without his direction, 
knowledge or approval. 

**####!* 

I 

It must be clear from the foregoing that tl}e de¬ 
murrer of defendant Mills was properly sustained, 
since he has not been charged with knowledge, ap¬ 
proval, direction or participation in a single ojne of 
the acts alleged to have damaged plaintiff. It is al¬ 
leged only that he “was in active charge of tlje ad¬ 
ministration and execution of the revenue laws if the 
United States'’ during the period when these acts 
were committed. This is not sufficient to hold him lia¬ 
ble to the plaintiff in damages. A high public officer 
is not liable for the wrongful acts of his subordinates 
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committed without his knowledge, direction or par¬ 
ticipation. 

Ill 

The Acts of which plaintiff complains do not give it a 
right of action for damages against Defendant 
Mills even if it be assumed that he knew, ap¬ 
proved, directed, or participated in such acts. 

Point I in this brief and our analysis in Appendix 
A clearlv show that defendant Mills is not charged 
with knowledge, approval, direction or participation in 

i 

the acts alleged to have damaged plaintiff. Point II 

shows as clearlv that he cannot be held liable for the 

%> 

improper acts of his subordinates. 

Nevertheless, we shall hereafter assume in this brief 
that his knowledge, approval, direction or participa¬ 
tion has in some way been alleged, or that they may be 
legally imputed to him. We shall consider the nature 
of the acts of which plaintiff complains, and deter¬ 
mine whether they are such as to give it a right of 
action for damages against defendant Mills. Our con¬ 
clusion is that thev do not. 

V 

a. The acts done prior to Miller v. Standard were 
within the authority of the Oleomargarine Act as then 
uniformly construed; and being so authorized they 
cannot be deemed “without color of law , illegal, wan¬ 
ton, capriciousetc., as alleged. 

The acts of which plaintiff complains are the assess¬ 
ment against plaintiff in April, 1929 of an oleomarga¬ 
rine tax upon its vegetable oil compound known as 
Southern Nut Product, and efforts thereafter during 
1929, 1930 and 1931 to collect this tax and to collect 
annual license taxes from its dealers. 


j 

i 


21 


The authority for these acts depends upon tl}e con¬ 
struction of Section 2 of the Oleomargarine Act which 
reads as follows: 

“Sec. 2 (Act Aug. 2, 1886). That for the pur¬ 
poses of this act certain manufactured substances, 
certain extracts, and certain mixtures and com¬ 
pounds, including such mixtures and compounds 
with butter, shall be known and designated as 
‘oleomargarine,’ namely: All substances hereto¬ 
fore known as oleomargarine, oleo, oleomargarine 
oil, butterine, lardine, suine, and neutral; all mix¬ 
tures and compounds of oleomargarine,! oleo, 
oleomargarine oil, butterine, lardine, suine, and 
neutral; all lard extracts and tallow extracts; and 
all mixtures and compounds of tallow, beef fat, 
suet, lard, lard-oil, vegetable-oil annotto' and 
other coloring matter, intestinal fat, and oftal fat 
made in imitation or semblance of butter , or when 
so made, calculated or intended to be sold (fs but¬ 
ter or for butter.” (Italics ours.) 


The governing phrase here in question is “vegetable 
oil annotto and other coloring matter.” The legisla¬ 
tive, administrative and judicial history of this phrase, 
annexed hereto as Appendix B 9 , shows clearly that 
prior to Miller v. Standard the phrase was uniformly 
quoted and construed so as to make vegetable oil 
compounds taxable as oleomargarine: 

The legislative history of the phrase shows that it 
was probably the intent of Congress that vegetable oil 
compounds be taxed. The oleomargarine bill passed 
by the Senate read “all mixtures and compourids of 
* * * vegetable oil, annotto and other coloring 

matter”. The comma between the words “vegetable 
oil” and “annotto” clearlv made vegetable oil!com- 

V C I 


j 

i 

i 

i 

i 

i 

i 


9 Sec pages 85-118, infra. 



pounds taxable. The original bill introduced in the 
House also included the crucial comma. But unfor¬ 
tunate! v the comma was omitted from the House en¬ 


grossed print by the Government Printing Office and 
this error was perpetuated by preparing from the 
House engrossed bill, the enrolled bill which was 
signed by the Speaker and by the President of the 
Senate and was approved by the President of the 
United States. (See Appendix B, pp. 86-89, infra.) 

The Bureau of Internal Revenue had uniformly con- 
strued the governing phrase as containing the comma 
between the words “vegetable oil” and “annotto”. 
This construction was based upon an opinion of the 
Solicitor of Internal Revenue 10 who observed that 


punctuation marks are no part of a statute, citing 
Hammock v. Loan and Trust Company (1881) 105 U. S. 
77, 11 and advised that until Congress should declare a 
contrary intention, Section 2 of the Oleomargarine Act 
should be construed as reading in a manner which he 
quoted. His quotation makes the governing phrase 
read “vegetable oil, annotto and other coloring mat¬ 
ter This opinion was confirmed by the Attorney 
General in 18 Op. Att. Gen. 489 (October 1886). There¬ 
after all Internal Revenue regulations concerning oleo¬ 
margarine so quoted the phrase. 12 Several Treasury 
Decisions similarly declared vegetable oil compounds 
to be taxable under the Oleomargarine Act if ‘ 4 made 
in imitation or semblance of butter,” etc. Treasury 
Decisions 277, 344, 615, 1354, 1434. 

It should be observed that these are not the treasury 
decisions alleged by plaintiff to have been enjoined by 


10 Reported in Internal Revenue Record and Customs Journal, 
October 25, 1886. 

n To the same effect see United States v. Shreveport Grain Co. 
(1932), 287 U. S. 77. 

See Appendix B. p. S9, infra. 


I 
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the courts. The only Treasury Decision so enjoined 
was Xo. 4006 which, as we have already pointejd out, 
was held to be invalid because it declared that animal 
as well as vegetable oil compounds should bo dfeemed 
“made in imitation or semblance of butter” within the 
contemplation of the Oleomargarine Act if ijaerely 
“colored to look like butter”. In enjoining the en¬ 
forcement of this treasury decision the courts did not 
deny the taxability of vegetable oil compounds , but 
held that the presumption which it sought to establish 
teas unwarranted, ignoring as it did the texture, flavor 
and other characteristics besides color which \might 
serve to distinguish animal or vegetable oil compounds 
from butter. 

* 

The courts had uniformly quoted the governing 
phrase with the comma after the words “vegetable oil” 
and had construed the Oleomargarine Act to jmake 
vegetable oil compounds taxable. The Supreme £ourt 
of the United States so quoted the governing phrgse in 
McCray v. United States (1904) 195 U. S. 27; Qliff v. 
United States (1904) 195 U. S. 159; and Mox\ey v. 
Hertz (1910) 216 U. S. 344. The Cliff case held]that: 

“* * * under the last clause of Section 2 oleo¬ 
margarine includes 4 all mixtures and compojunds’ 
of the substances named, ‘made in imitatipn or 
semblance of butter, or, when so made, calculated 
or intended to be sold as butter or for butter!’ and 
that palm oil is a vegetable oil, one of those sub¬ 
stances, (Italics ours.) 

j 

The lower Federal Courts had also uniformly so 
quoted and construed the phrase in question. 

Higgins v. Page, Collector (R. I. 1924) 297> Fed. 
644* 

Jelke v. United States (1927) 63 Ct. Cl. 370; 

Harrow Taylor Butter Co. v. Crooks (W. I). Mo. 

1929) unreported. j 

i 

i 
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It is true as alleged by plaintiff that several cases 
had held certain vegetable oil compounds not taxable 
as oleomargarine. But the decisions in these cases 
were based on findings that the vegetableoilcompounds 
in question were not made “in imitation or semblance 
of butter", etc., as required by the Oleomargarine Act. 
They did not hold that vegetable oil compounds as such 
were not taxable as oleomargarine. The Higgins case, 
supra , for example was one of the cases cited by plain¬ 
tiff in this connection. Yet the court there expressly 
held that: 


“The phrase ‘vegetable oil annotto, and other 
coloring matter' contained in Section 2 of the Act 
of August 2, 188b (24 Stats. 209), should be read 
as though there were a coma after the word ‘oil.’ ” 


The later Higgins cases cited by plaintiff: 

Higgins v. Page, Collector (R. I. 1927) 20 Fed. 
(2)948; 

Higgins v. Burnet , Commissioner , (D. C. Sup. 
Ct., October 5, 1930) unreported; 

Baltimore But-ferine Co. v. Mellon. Blair and 
Estes (D. C. Sup. Ct., July 1927 and Decem¬ 
ber 1927) unreported. 

restrained the enforcement of Treasure Decision 4006 
not on the ground that it threatened the taxation of 
vegetable oil compounds as such, but on the ground 
that it created an unwarranted presumption that ani¬ 
mal as well as vegetable oil compounds were “made in 
imitation or semblance of butter,” etc., if they were 
merelv colored to look like butter. 13 

v 

13 Plaintiff cited two other crises in this connection: Baltimore 
Butterinc Co. v. Talmade/e (S. D. Gn. 1920), 32 Fed. (2d) 904 and 
Standard v. Burnet, Commissioner (D. C. Sup. Ct., Dec. 16, 1930), unre¬ 
ported. 
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Thus, the assessment in April, 1929, and dlemands 
thereafter that plaintiff and its Southern Nut Product 
dealers comply with the Oleomargarine Law wire sup¬ 
ported by the uniform decisions of the Supremi Court 
of the United States and lower Federal Codrts, by 
Regulations and Treasury Decisions of the Bureau of 
Internal Revenue issued upon the official advice and 
counsel of its Solicitor and the Attorney General, and 
by the legislative history of the governing |phrase 
which had been carefully studied by Treasury Officials 
on several occasions. Under these circumstances, 

i 

failure to tax might well have been a dereliction of 
duty. | 

Plaintiff, however, points to Miller v. Standard (C. 
C. A. 5th Cir., 1931) 49 Fed. (2d) 79, affirmedj in 284 
U. S. 498 (1932), which held that the governing phrase 
did not authorize the taxation of vegetable oil com¬ 
pounds as oleomargarine, and says that “the law has 
alweays meant what the Supreme Court construed it 
to mean” in 1932. (PL br. page 28.) Factually, this is 
simply not so. The uniform construction of the phrase 
prior to Miller v. Standard had clearly authorized the 
taxation of vegetable oil compounds as oleomargarine. 
Plaintiff does not denv this, but urges that the facts 
must bow to a legal fiction that “the law alwaysjmeant 
what the Court now says it means” and that; public 
officers are personally liable in damages if they ad¬ 
minister a law as then judicially construed and the 
judicial construction is subsequently reversed, j This 
we deny. 


The Talmadge case did not involve the Oleomargarine Act at all. 
The Court enjoined Talmadge, Commissioner of Agriculture of the 
State of Georgia from confiscating plaintiff’s vegetable oil com¬ 
pounds which first held were not adulterated within the rheaning 
of the Food and Drug Act of the State of Georgia and Were not 
misbranded. 

The Standard case is discussed below. 
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b. The subsequent decision in Milter v. Standard 
that vegetable oil cow pounds were not taxable as oleo¬ 
margarine cannot be given such retroactive effect as 
to make public officers personal!g responsible for acts 
irhich when done were authorized bg the Oleomar¬ 
garine Act as then judicially const rued . 

The interesting juridical question here involved is 
the proper limit of the doctrine of stare decisis. That 
judicial decisions are generally given retroactive ef¬ 
fect is unquestioned. But the courts in the interest 
of justice have 'properly refused to carry this doc¬ 
trine to its logical limits. In cases where the doctrine 
as applied would result in great hardship and injus¬ 
tice the c ourts have declared that their decisions 
should he given prospective not retroactive effect. See 
18 Columbia Law Review 230 (1918). 

Thus men are not punished as criminals for acts 
which were lawful when done according to penal laws 
as then judicially construed. 


State v. Bell (1904) 136 X. C. 674 

State v. Felton (1908) 149 X. C. 485 

State v. O’Neil (1910) 147 la. 513 

State v. Longino (1915) 109 Miss. 125, 133-134. 


“We think that a change of decisions involving 
the interpretation of criminal statutes should have 
a prospective effect. This rule seems to he the 
just and most reasonable rule. This rule applies 
the same principle as the constitutional prohibi¬ 
tion of post facto legislation. It will prevent in¬ 
justice and also prevent cruel and unusual punish¬ 
ment of individuals entirelv innocent of anv inten- 

% * 

tion to violate the laws of the Stated’ 
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Nor do the courts interfere with contract rights ac¬ 
quired in reliance upon a statute as then judicially 
construed. ■ 

Muhlker v. Harlem R. R. (1905) 197 U. S.|544 
Gel-pcke v. City of Dubuque (1863) 68 U. S. 175 
Harris v. Jex (1874) 55 N. Y. 421 
Harmon v. Auditor (1887) 123 Ill. 122 
Hood v. Pennsylvania Society (1908) 2^1 Pa. 

474. ' ‘ j 

See also Freeman, Retroactive Operation of 
Decisions, 18 Col. L. R. 251, (1918) for numer¬ 
ous other State court cases there citedj 

In the leading case of Gelpcke v. City of Dufyuque, 
supra, a holder of defendant city’s bonds sued fjor in¬ 
terest thereon. Defendant’s demurrer was sustained 
on the ground that the statute giving the city power 
to issue these bonds had recently been held unconsti¬ 
tutional by the Supreme Court of Iowa. Earlier de¬ 
cisions had held the statute constitutional. Thp Su¬ 
preme Court of the United States reversed, spying: 
(at p. 206). | 

“* * * However we may regard the late chse in 
Iowa as affecting the future, it can have no effect 
upon the past. ‘The sound and true rule is^ that 
if the contract, when made, was valid by thq laws 
of the State as then expounded by all departments 
of the government, and administered in its c|ourts 
of justice, its validity and obligation cannot be 
impaired by any subsequent action of legislation, 
or decision of its courts altering the construction 
of the law. Ohio Life & Trust Co. v. Deb oft, 16 
Howard, 432.’ ” j 

In support of its contention that “the la\y has 
always meant what the Supreme Court construed it to 

i 


i 


i 


i 
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mean” in 1932, plaintiff’s brief (at ])]). 2S-29) cites 
but two cases: Flcntiuy v. Flcm’nuj (1924) 264 U. S. 
29, and Great Xortheru Ra il tray Co. v. Sunburst 
(1932) 287 U. S. 358. 

Fleming v. Fleming. supra, was a case in which it 
was urged that a state court decision by giving retro¬ 
active effect to a new construction of a statute had im¬ 
paired a contract obligation in violation of Article 1, 
Section 10 of the Constitution. The Supreme Court 
bavin# previously decided that judicial impairment of 
contract obligations was not unconstitutional, appel¬ 
lant there urged that the subsequent judicial construc¬ 
tion became part of the statute and that the impairment 
was therefore legislative not judicial. It is in rejecting 
this contention that Chief Justice Taft made the obser¬ 
vation quoted by plaintiff: (plaintiff's brief, p. 29) : 


“The effect of the subsequent decision is not to 

make a new law but only to hold that the law 

ahvavs meant what the court now savs it means.’’ 
* • 


In Great Xortliern Raihray v. Sunburst Co. (1932) 
287 l\ S. 358, 1 the second case cited by plaintiff, the 
Supreme Court considered one of the many State 
decisions in which the Court had refused to make its 
ruling retroactive because of possible hardship on 
those who had relied on an earlier decision construing 
a statute. 14 It was urged that this refusal was a denial 
of due process of law. Reviewing this contention, Mr. 
Justice Cardozo said: (At p. 364): 


14 A Montana statute gave a board power to fix freight rates. 
The earlier case construed the statute to entitle the shippers to 
refunds if the board rates were adjudged excessive. The later case 
construed the statute not to entitle shippers to such refunds, but 
declared its decision to be prospective not retroactive and allowed 
the shipper to recover his refund pursuant to the statutory con¬ 
struction of the earlier case. 
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“We think the federal constitution has no yoice 
upon the subject. A state in defining the ljimits 
of adherence to precedent may make a clioicje for 
itself between the principle of forward operation 
and that of relation backward. It may savi that 

•J » ■ 

decisions of its highest court, though later pver- 
ruled, are law none the less for intermediate 
transactions. Indeed there are cases intimating, 
too broadly, that it must give them that effect; 
but Merer has doubt been expressed that it may so 
treat them if it pleases, whenever injustice or 
hardship will thereby be averted. Gelpche vj Du¬ 
buque , 1 Wall. 175; Douglass v. County of pike, 
101 U. S. G77, 687; Loeb v. Columbia Township 
Trustees, 179 U. S. 472. 492; Harris v. Jex, p5 N. 
Y. 421; Menges v. Dentler, 33 Pa. St. 495,1499; 
Commonwealth v. Fidelity & Columbia Trust Co., 
185 Kv. 300; 215 S. W. 42; Mason v. Cotton\ Co., 
148 X‘. C. 492, 510; 62 S. E. 625; 11 oven v. j Me- 
Carthy Bros. Co., 163 Minn. 339; 204 X. Wi 29; 
Farrior v. New England Mortgage Security \ Co., 
92 Ala. 176; 9 So. 532: Falconer v. Simmon^, 51 
W. Va. 172: 41 S. E. 193.” j 

The injustice and hardship which would result iTom 
giving retroactive effect to the construction ofi the 

government phrase laid down in 1932 in Miller v. 

’ _ . |. 
Standard, supra, is so obvious as to require little 

elaboration. Here were public officers acting duping 

1929, 1930 and 1931 in reliance upon the uniform con- 

struct ion given a statute by the Solicitor of Internal 

Revenue, the Attorney General, the Supreme Cpurt 

of the United States and several lower federal coqrts. 

Certainly they are not to be held personally liablie in 

damages because the Supreme Court reversed that 

construction in 1932. 
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e. The acts done subsequent to Miller v. Standard 
were quasi-judicial acts requiring the exercise of judg¬ 
ment and discretion. 

Plaintiff contends that the construction of the Oleo¬ 
margarine Act did not require the exercise of judg¬ 
ment and discretion. In support of this contention it 
cites three cases and quotes one dictum which says 
that the language of some statutes is so plain that 
public officers charged with their administration are 
not required to exercise judgment or discretion in con¬ 
struing them. Of course, there are such statutes; but 
there are many more whose construction does require 
the exercise of the highest type of judgment. In the 
language of the Supreme Court in the frequently cited 
case of Wilbur v. United States, ex rel Kadrie , (1929) 
281 U. S. 206, 218-219: 

“* * * Where the duty in a particular situation 
is so plainly prescribed as to be free from doubt 
and equivalent to a positive command it is re¬ 
garded as being so far ministerial that its per¬ 
formance may be compelled by mandamus, unless 
there be provision or implication to the contrary. 
But where the duty is not thus plainly prescribed 
but depends upon a statute or statutes the con¬ 
struction or application of which is not free from 
doubt, it is regarded as involving the character of 
judgment or discretion which cannot be controlled 
by mandamus. (Italics ours.) 

In the Wilbur case half-breed Chippewa children 
born outside the tribe sought by mandamus to compel 
the Secretarv of the Interior to include them in the 

* i 

distribution of annuities from a certain fund. The 
Court said that the distribution of this fund was con¬ 
trolled by statutes, the construction and application 
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of which were not free from doubt, and that the' dutv 

. . i 

ot the Secretary of the Interior in construing and 
applying them must he “regarded as involving the 
character of judgment or discretion which cannot be 
controlled bv mandamus.” 15 

The doctrine of the Wilbur case has very recently 
been adverted to with approval by this Couft in 
McCarl v. Miguel (App. D. C. 1933) (56 Fed. | (2d) 
564, 566. 

7 i 

5Ve have then to consider whether the Commis- 
sioner’s duty with regard to the taxation of vegetable 
oil compounds under the Oleomargarine Act was “so 
plainly prescribed as to be free from doubt’;, or 
whether it was not thus plainly prescribed but rather 
involved the exercise of judgment or discretion in its 
construction and application. 

The application of the Oleomargarine Act to Vege¬ 
table oil compounds turned on the position of a comma 
which was shifted capriciously in the several prints of 
the bill in Congress. Shortly after the bill became law, 
the Bureau of Internal Revenue on the authority of 
opinions from its Solicitor and from the Attorney 
General quoted the governing phrase in its regulations 
so as to make vegetable oil compounds taxable as 

i 

oleomargarine. 


15 “The questions mooted before the Secretary and decided by 
him were whether the fund is a tribal fund, whether the tribe is 
still existing and whether the distribution of the annuities id to be 
confined to members of the tribe, with exceptions not including the 
relators. These are all questions of law the solution of which re¬ 
quired a construction of the act of 1889 and other related acts. A 
reading of these acts shows that they fall short of plainly requir¬ 
ing that any of the questions be answered in the negative anjd that 
in some respects they give color to the affirmative answers of the 
Secretary. That the construction of the acts insofar as they have 
a bearing on the first and third questions in sufficiently uncertain 
to involve the exercise of judgment and discretion is rather fflairu” 
(Italics ours.) Wilbur v. United States ex rel Kadrie, supra , at 
page 221. 


j 

i 

i 
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In the words of Mr. Justice Cardozo: 

“One cannot rise from a study of the statute in 
the setting of its history and of the administra¬ 
tive practice under it and hold at the end an as¬ 
sured belief that the Commission had been com¬ 
manded by the Congress to do the act ^omitted. 
Where a duty is not plainly prescribed, but is to 
be gathered bv a doubtful inference from statutes 
of uncertain meaning, ‘it is regarded as involving 
the character of judgment or discretion/ (Wilbur 
v. United States, ex rel Kadrie/' /. C. C. v. Neic 
York , Netr Haren Hail tray. (1932) 287 U. S. 178 
at 203-204. 


The Supreme Court and lower Federal Courts over 
a. period of many years construed the governing 
phrase so as to make vegetable oil compounds taxable. 
When the assessment of April, 1929 was made it might 
perhaps have been said that the construction of this 
phrase required the exercise of no judgment or discre¬ 
tion on the part of the Commissioner of Internal Reve¬ 
nue. The uniform court decisions and opinions of 
counsel clearly bound him to the construction that 
made vegetable oil compounds taxable as oleomar¬ 
garine and he had no alternative but so to tax them. 

In March, 1930 for the first time, the injunction in 
Miller v. Standard (S. D. Fla., March 1930), unre¬ 
ported, cast judicial doubt upon their being so taxable. 
This injunction was immediately superseded pending 
appeal by the Government. Surely the exercise of 
judgment and discretion was required at this point. 
The Commissioner decided that the earlier Supreme 
Court and lower Federal Court decisions should be 
followed in preference to this last decision. 

We submit that this decision not only involved the 
exercise of judgment and discretion but was also 
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sound. The Government had not argued the merits of 
the Miller case; it had rested on a plea to the "juris¬ 
diction based upon 26 U. S. C. A. Sec. 154. 16 (Se^ Ap¬ 
pendix B, p. 117.) 

On the other hand, the old decisions holding ^vege¬ 
table oil compounds taxable as oleomargarine h^d re¬ 
cently been confirmed in the test case of Harrow\Tay - 
lor Co. v. Crooks , (W. D. Mo. Aug. 1929), unrepqrted, 
which had been expressly brought for the purpose of 
obtaining a square adjudication on the point, j The 
question had been fully briefed and argued, plaintiff 
there being represented by George N. Murdock, Esq., 
who is counsel for plaintiff in the instant case^ and 
it had been squarely decided that vegetable oil j com¬ 
pounds were taxable as oleomargarine. 

In May, 1930, within three months after tliej Dis¬ 
trict Court in Florida decided Miller v. Standard, the 
Harroiv-Taylor decision was squarely affirmed by the 
8th Circuit Court of Appeals. Harrow-Taylor Co. v. 
Crooks (C. C. A. 8th Cir., May 1930) 41 Fed. (2d) 627: 

4 ‘The appellant contended that the Act di(l not 
apply to substitutes for butter made of vegetable 
oil. The Court below held that it did, and we 
think that that is a reasonable construction of the 
Act. In that connection, it is of some interest to 
note that in its opinion in the McCray ca$e on 
page 43 of 195 V. S. 24 S. Ct., 769, 771, the Su¬ 
preme Court, in quoting that portion of the act 
which the appellant here claims excludes vegetable 
oil butter substitutes, does so as follows: ‘aid all 
mixtures and compounds of tallow, beef-fat,'suet, 
lard, lard-oil, vegetable-oil and annotto.’ ” (Italics 
ours.) 

16 26 U. S. C. A. Sec. 154. “Xo suit for the purpose of restraining 
the assessment or collection of any tax shall be maintained in any court. ’ * 
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In November, 1930, the plaintiff in the instant case 
was denied an injunction against the taxation of its 
Southern Xut Product as oleomargarine in the Eastern 
District of South Carolina. Standard v. Jones , Col¬ 
lector , unreported. The District Court held that vege¬ 
table oil compounds might be so taxable; that plain¬ 
tiff's product had the appearance of butter, a taste 
similar to butter and was marketed in the same man¬ 


lier as butter; 


aid that therefore the Commissioner’s 


decision that it was calculated or intended to be sold 
as or for butter was not unreasonable or arbitrary. 

In April, 1931, the injunction issued by the Florida 
District Court in Miller v. Standard was sustained by 
the 5th Circuit Court of Appeals (49 Fed. (2d) 79). 
Once again the further conduct of the Commissioner 
required the exercise of judgment and discretion: 
Should he be guided by the decision of the 8th Circuit 
Court of Appeals in the Harroiv-Taylor case and the 
District Court decision in Standard v. Jones , supra; 
or by the decision of the 5th Circuit Court of Appeals 
in the Miller case. Again, we submit, his judgment 
was sound. The square decision in the Harroic-Tay- 
lor case sustaining the taxation of vegetable oil com¬ 
pounds as oleomargarine was rendered upon a full 
record and argument as a test case. Standard v. 
Jones had applied this decision to plaintiff’s Southern 
Nut Product. The decision in the Miller case, as we 
have already indicated, was essentially ex parte. 

Another consideration undoubtedly impelled the 
continued enforcement of the oleomargarine tax 
against plaintiff’s Southern Nut Product and other 
vegetable oil compounds. In view of the Harrow-Tay- 
lor and Jones cases and the earlier cases holding vege¬ 
table oil compounds taxable as oleomargarine if made 
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in imitation of butter, oleomargarine manufacturers 
who were being taxed might well have complained that 
the failure to tax vegetable oil compounds was ^n un¬ 
constitutional discrimination against them, plain¬ 
tiff’s brief overlooks this fact and argues, curjiously 
enough, that the failure to tax the Higgins product re¬ 
sulted in such unconstitutional discrimination against 
the manufacturers of vegetable oil compounds j which 
were being taxed. This is not true. The tirstf Hig¬ 
gins case decided that although vegetable oil] com¬ 
pounds were taxable as oleomargarine the Higgins 
product was not, because it was not “made in limita¬ 
tion or semblance of butter,” etc*., within the contem¬ 
plation of the statute. It was entirely proper, there¬ 
fore, to except it but to tax such vegetable oil com¬ 
pounds as were deemed made in imitation of bujffer. 

The foregoing summary shows clearly that tlje con¬ 
struction of the governing phrase of the Oleoiffarga- 
rine Act was certainly not free from doubt, and that 
the duty of the Commissioner was not ministerial but 
highly discretionary and quasi-judicial. Several cases 
had given the phrase one construction. The Miller 
case gave it the opposite construction. Several Judges 
after hearing argument and reading learned briefs on 
the matter had arrived at one conclusion. Several 
others the opposite conclusion. These judged were 
certainly performing judicial acts. The acts !of the 
Commissioner and his subordinates in construing the 
phrase were no less judicial in their nature. 


| 

i 

i 
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d. Public officers are not responsible for errors of 
law or fact in the performance of such quasi-judicial 
duties . 

We have seen that the determination of whether 
plaintiff’s Southern Xut Product was taxable as oleo¬ 
margarine involved the exercise of high judgment and 
discretion and were thus clearly quasi-judicial acts. 
The immunity of public officers from liabilitv for 
errors in their performance of such acts is settled law. 

Judicial officers are so privileged even when it is 
alleged that their acts are malicious, corrupt and in 
excess of their jurisdiction. 

Thus in Alzuav. Johnson (1913) 231 U. S. 106, it is 
stated : 

* * we regard it as fundamental that the im¬ 
munity of the defendant (a judge of the Supreme 
Court of the Philippines) is the same as that of 
judges in the United States, which is established 
beyond dispute. Bradley v. Fisher, 13 Wall. 335; 
Randall v. Brigham , 7 Wall 523.” (At page ...) 

Similarly in Bradley v. Fisher (1871) 13 Wall, 335, 
the Court states: 

“* * * judges of courts of superior or general 
jurisdiction are not liable to civil actions for their 
judicial acts, even when such acts are in excess of 
their jurisdiction, and are alleged to have been 
done maliciously or corruptly.” (At page 351.) 

The privilege of executive officers is equally broad. 

Yasvelli v. Goff, Special Assistant to Attorney 
General, (1927) 275 U. S. 503, affirming per 
curiam (C. C. A. 2 Cir. 1926) 12 Fed. (2d) 
396); 
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Spalding v. Vilas, Secretary of the Treasury 
(1896) 161 U. S. 488; j 

Williams v. IFearer, Ci/?/ Tax Assessor,] (1879) 
100 U. S. 547; j 

Kendall v. Stokes, Secretary of the Treasury 
(1845) 3 How. 87; j 

Brown v. Rudolph, Commissioner of District of 
Columbia (App. D. C. 1928) 25 Fed. (2<I) 540; 
Mellon, Secretary of the Treasury v. Brewer, 
(App. D. C. 1927) 18 Fed. (2d) 168; ! 

DeArnaud v. Ainsworth (1904) 24 Appl D. C. 
167. | 

In Tasvelli v. Goff, supra, a Special Assistant to the 
Attorney General was sued for malicious prosecution. 
The 2nd Circuit Court of Appeals dismissed the suit 
and after an exhaustive analysis of the case? said: 

i 

“In our opinion the law requires us to hqld that 
a special assistant to the Attorney Generali of the 
United States, in the performance of the I duties 
imposed upon him by law, is immune from I a civil 
action for malicious prosecution based on;an in¬ 
dictment and prosecution, although it results in a 
verdict of not guilty rendered by a jury^ The 
immunity is absolute, and is grounded on princi¬ 
ples of public policy. The public interest requires 
that persons occupying such important positions 
and so closely identified with the judicial depart¬ 
ments of the government should speak a^id act 
freely and fearlessly in the discharge of th^ir im¬ 
portant official functions.’’ 12 Fed. (2d) 4^06. 

The Supreme Court of the United States, it is Signifi¬ 
cant to observe, affirmed per curiam, on the authority 
of Bradley v. Fisher, supra , and Alzua v. Johnson, 
supra, thus indicating that it deemed executive Officers 
as immune as judicial officers from personal Usability 
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for their official acts. This is in accord with the other 
decisions of the Supreme Court and of this Court 
cited supra, in which it was also held that defendants 
who occupied the executive offices indicated in italics 
after their names were privileged from personal lia¬ 
bility despite allegations that their conduct was mali¬ 
cious, without color of law, etc. We do not discuss 
these cases in detail because the recent per curiam 
affirmance by the Supreme Court in Yaselli v. Goff, 
supra, is so conclusive. 

Without further laboring a point so well settled, we 
submit that defendant Mills in this case is entitled to 
the same immunity from personal liability given 
judges, cabinet and other executive officials by the 
decisions of this Court and the Supreme Court of the 
United States, where their acts are judicial or quasi¬ 
judicial in nature. Xor does the characterization of 
such acts as malicious, wanton, capricious, etc., affect 
this immunity: for a public officer “should not be under 
an apprehensibn that the motives that control his 
official conduct may at any time become the subject of 
of an inquiry in a civil suit for damages. It would 
seriously cripple the proper and effective administra¬ 
tion of public affairs as entrusted to the executive 
branch of the Government, if he were subject to any 
such restraint”. Spalding v. Vilas, supra. 161 U. S. 
483. 

The rule of policy applies with even greater force 
when the responsibility of a cabinet officer or sub¬ 
cabinet officer like defendant Mills is involved. 
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e. Public policy demands complete personal , immu¬ 
nity of high executive officers for their official dots re¬ 
quiring the exercise of judgment and discretion. 

Although the Federal Government has been ii^ exist¬ 
ence for a century and a half, there is not a single case 
in which a cabinet or sub-cabinet officer has be4n held 
personally liable in damages for errors in the perform¬ 
ance of his official duties. 

j 

Plaintiff’s brief offers not a single case inj which 
such liability has been imposed. Instead, itj offers 
quotation after quotation from cases in which injunc¬ 
tion or mandamus against such officers was sought. 
That such relief was often granted no one will denv. 
But quotations in vacuo from such cases only s<prve to 
call to mind one of the felicitous observations |of Mr. 
Justice Holmes: 


“A word is not a crystal, transparent aind un¬ 
changed, it is the skin of a living thought arid may 
vary greatly in color and content according to the 
circumstances and the time in which it is rised.” 
Totvne v. Eisner (1917) 245 IT. S. 418, at 4£5. 

j 

Every effort to impose such liability has failed. 

Kendall v. Stokes , (1845) 3 How. 87; ! 

Spalding v. Vilas, (1896) 161 U. S. 483 j 

Mellon v. Brewer , (App. D. C. 1927) 57 A|pp. D. 
C. 126. 


And properly so, for public policy makes it extremely 
dangerous and unwise to hold them so liable. Tljie con¬ 
duct of such officers is scrutinized closelv by Con- 
gress and the electorate. They are chosen by th^ Pres¬ 
ident of the United States with infinite care. Tfyey are 
subject to impeachment. Their jobs involve tremen¬ 
dous responsibility and the acts of their countless sub- 


i 


i 


i 


40 


ordinates done with their express or implied approval 
have nation-wide effect. If they are to be held person¬ 
ally accountable for such acts by reason of such ap¬ 
proval they may find themselves liable to enormous 
damages as a consequence of the slightest errors. 
Since no man of means could contemplate this without 
counting: the risk too great, the liabilitv for which 
plaintiff contends would deprive the nation of men of 
great ability. Little would remain of freedom of judg¬ 
ment and honest discretion if high Government execu¬ 
tives had to construe every statute entrusted to their 

administration and do everv official act harassed bv 

• » 

the fear of overwhelming personal liability for the 
slightest error. Instead of such freedom of judgment 
we should have the coercion of threats of personal lia¬ 
bility in order to induce official conduct favorable to 
interested minorities. 

B. THE ORDERS GRANTING BILLS OF PARTICU¬ 
LARS DO NOT CONSTITUTE REVERSIBLE 
ERROR. 

Motions for bills of particulars are addressed to the 
sound discretion of the trial court. (Rosen v. United 
States (1896) 161 U. S. 29, 35). 

This Court has uniformlv refused to disturb the 
exercise of such discretion unless it has been palpably 
abused. 

Kelleher v. United States, (1929) 59 App. D. C. 
107,109; 

Arnstein v. United States, (1924) 54 App. D. C. 
199, 202: 

Bass v. United States, (1902) 20 App. D. C. 232, 
328; 

Uansant v. Lindsletj, (1894) 2 App. D. C. 421, 
423. 
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Plaintiff contends that the trial court here was guilty 
of such palpable abuse of discretion in requiring it 
to furnish (a) the names of its witnesses, (b) ijts evi¬ 
dence, and (c) information within the knowledge of 
defendants. 

(a) Plaintiff was not required to furnish the flames 
of its witnesses. Defendants did not ask forj them. 
They asked for the names of plaintiff's wholesale and 
retail dealers upon whom demands for compliance with 
the Oleomargarine Act were alleged to have been!made. 
Plaintiff’s declaration alleged that these defrauds 
caused its dealers to cancel their orders for Southern 
Xut Product and claimed damage “through destruc¬ 
tion of its business, good will, goods returned, material 
and equipment rendered useless, * * * for its f|ailure 

to fulfill contracts for material purchased in anticipa¬ 
tion of future business, cost of advertising’!, etc. 
Obviously these are claims for special damagje. If 
defendants were to meet such claims at trial thejy had 
to know the names of the dealers alleged to havp can¬ 
celled their orders, etc. 

The trial court required plaintiffs to furnisjh the 
names of such dealers “as far as possible.” This was 
a proper exercise of the Court’s discretion, lit is 
clearlv established that a defendant is entitled to the 

• i 

particulars of special damage in a tort action!. As 
stated in Locker v. American Tobacco Co. (191*2) 200 
Fed. 973, 975-976: I 

j 

“The claim in this case is unusual. It is for 
damages in a very large sum, which, if proved, 
will be trebled. The damages claimed ar^ not 
general, such as are necessarily to be expected, 
but special. There is no necessary connection 
between the plaintiffs’ loss of good will, of profits, 
and of trade, and increase of expenses, an^i the 


! 

I 


conspiracy complained of. Such results might 
have been due to a multitude of other causes. It 
is fair that the defendant should he advised in 
what way the conspiracy complained of resulted 
in these large losses, so that it will be able to meet 
the claim at the trial." 


The mere fact that at the trial plaintiff may see fit 
to call certain of these dealers as witnesses was no 
ground for refusing to compel the disclosure of in¬ 
formation to which defendants were otherwise entitled. 
That the Court may order such particulars is illus¬ 
trated bv the following cases: 


Bodine v. First National Bank, (I). X. J. 1922) 
281 Fed. 571. (Plaintiff required to furnish 
to defendant copies of contract and to name 
the aqents “through whom it is to be held 
liable.") 

Commercial Trust Co. v. Laurens County, (S. 
D. Ga. 11920) 207 Fed. 901. (Defendant held 
entitled to particulars “as to what officer or 
officers of the county plaintiff dealt with.”) 

Patterson v. Corn Exchange of Buffalo, (X. D. 
X. Y. 1912) 197 Fed. 686. 


In the Patterson case the Court granted particulars 
requested “as to an alleged boycott.” After point¬ 
ing out that defendant was not entitled to the names 
of witnesses as such the Court stated: (at page 688). 

“To require the plaintiff to state the nature of 
the conspiracy, the acts relating to a boycott, to¬ 
gether with the names of any defendant or de- 
fendants who refused to sell him grain or grain 
products, the names of those from whom he at¬ 
tempted toi buy, and a list of his subsequent pur¬ 
chases from others at a loss, is not to require a 
disclosure of such evidence prior to the trial as 
is apt to result in his prejudice.” (Italics ours.) 
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(b) Plaintiff was not required to produce js evi¬ 
dence. The more fact that at the trial plaintiff jmight 
see fit to introduce in evidence certain of the particu¬ 
lars which it was required to furnish is no ground for 
refusing to grant a motion for such particulars jif the 
defendant is otherwise entitled to the information. 

i 

See Bodine v. First National Bank , supra. 

As our analytic comments in Appendix A pointed 
out, plaintiff’s declaration utterly failed to distin¬ 
guish the several defendants from each other and!from 
their deputies and subordinates. The declaration was 
consequently so vague, indefinite and uncertain! that 
it was impossible for defendants to plead theretb and 
to prepare their case for trial. The particulars re¬ 
quired of plaintiff were designed to clarify th4 am- 
biguites of the declaration. Plaintiff’s grievance is 
only that they did so too well—so well that thdv re- 
vealed that defendant Mills, at least, had done | none 
of the acts of which plaintiff complained. 

(c) Plaintiff teas not required to furnish informa¬ 
tion which was within defendant's knowledge. ■ The 
information plaintiff probably has in mind is the! data 
contained in the files of the Miscellaneous Tax TTjiit of 
the Treasury Department which has charge of oleo¬ 
margarine taxes. Plaintiff cannot mean that defend- 
ant Mills actually knew of all the correspondency and 
other documents in these files to which its declaration 
referred in the most general terms. Xor can it lurge 
that defendants were in a position to obtain such in 
formation from these files. When defendant Mills’ 
motion for a bill of particulars was heard, he held no 
official position and had no access to Treasury files. 
Litigants are not allowed to search these files indis¬ 
criminately. Papers will be produced only when the 
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precise document desired is described and its produc¬ 
tion is deemed compatible with the public interest. (See 
Department Rule IX.) It production is sought by sub- 
puma the papers desired must be definitely described. 
See Brown v. United States (1928) 276 U.S. 134. De¬ 
fendants were in no position to identify or describe the 
particular correspondence or other documents plain¬ 
tiff had in mind. Even if thev had had access to the 
files they could not be expected to go through them 
looking for documents to which plaintiff’s declaration 
might possibly refer. The Miscellaneous Tax Unit 
files for the period from 1921 to 1932 are fifty-two 
inches high and at least three blocks long. 

Under these circumstances, it was clearly within the 
trial court’s discretion to require plaintiff to identify 
or describe the documents upon which it relied. O-So- 
Ezx/ Mop Co. v. Channell (S. D. X. Y. 1915) 230 Fed. 
469. Plaintiff’s argument to the contrary is based 
upon the thought that the disclosure of evidence might 
“enable an unscrupulous opponent to gain a dishonest 
advantage” (plaintiff’s brief, p. 68). Obviously there 
is no such danger here in describing Treasury docu- 
ments. 

CONCLUSION 

For the reasons and on the authority of the cases 
cited above it is submitted that the judgment below 
should be affirmed. 

Respectfully submitted, 

William J. Donovan. 

Attorney for Appellee. 

Of Counsel: 

Henry Herrick Bond, 

Ralstone R. Irvine, 

David Teitelbaum. 
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APPENDIX A. 


DECLARATION 

ORIGINAL BILL OF PARTICULARS 
AND AMENDED BILL OF PARTICULARS. 

(For purposes of clarity, the declaration lias been 
printed in bold type and the bills of particulars in 
light type.) 


Declaration— ^ “Now comes the Standard Nut Margarine Com¬ 

pany (of Florida) and states that it is a corporation 
organized and existing under the laws of the State of 
Florida, with its principal office and place of business 
at Jacksonville, Florida, and that throughout the years 
1928, 1929, 1930 and until July 10, 1931, it owned and 
operated a business at Jacksonville, Florida, known as 
the Standard Nut Margarine Company of Florida.” 

Declaration 2. “The defendant Andrew W. Mellon is a citizen of 

K ' 2 the United States and a resident of the City of Wash¬ 

ington, in the District of Columbia, and throughout the 
period from January 1, 1927, to February 12, 1932, was 
Secretary of the Treasury of the United States, and as 
such was charged with the duty of administering and 
executing the revenue laws of the United States.” 

Declaration 3 . “The defendant Ogden L. Mills is a citizen of the 
United States and a resident of the City of Washing¬ 
ton, in the District of Columbia, and throughout the 
period from January 1, 1927, to and including Febru¬ 
ary 12, 1932, was (Afloiotont) Under Secretary 1 of the 
Treasury of the United States, and at various times was 


1 As amended pursuant to fiat of Justice Adkins (R. p. 79). 
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ANALYTIC COMMENTS SHOWING THAT THE 
DECLARATION, AS CLARIFIED BY THE ! 
BILLS OF PARTICULARS, CHARGES DE- ! 
FENDANT MILLS NEITHER WITH PAR¬ 
TICIPATION, DIRECTION, KNOWL- ! 

EDGE NOR APPROVAL OF THE 
ACTS ALLEGED TO HAVE 

DAMAGED PLAINTIFF. ! 

1. Xo acts which are alleged to have damaged plain-1 
tiff are set forth in Paragraph 1. 

i 

I 


i 

I 


i 


2. Xo acts which are alleged to have damaged plain¬ 
tiff are set forth in Paragraph 2. 


i 

i 


i 


3. Paragraph 3 of the declaration alleges that De- j 
fendant Mills 4 ‘at various times was Acting Secretary 
of the Treasury of the United States’’ but there are 
no further allegations anvwhere in the declaration 
which charge that he was so- acting when any of the 
acts alleged to have damaged plaintiff were committed. 


i 
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DECLARATION AS AMENDED 


Acting Secretary of the Treasury of the United States, 
and throughout said period of time was in active 
charge of the administration and execution of the reve¬ 
nue laws of the United States.” 


Declaration 4. 4 'The defendant R. M. Estes is a citizen of the 

g 3 

United States and a resident of the City of Washing¬ 
ton, in the District of Columbia, and throughout the 
period of time from January 1, 1927, to the present 
time, was and is a duly appointed and Acting Deputy 
Commissioner of Internal Revenue of the United 
States, and throughout said period of time was in ac¬ 
tual charge of the execution and administration of the 
miscellaneous taxes, including oleomargarine laws, of 
the United States.” 

IVdar:tTion — 5. “Plaintiff further alleges that the matter in con- 

troversy herein exceeds, exclusive of interest and costs, 
the sum or value of three thousand dollars.” 


6. “Plaintiff further alleges that throughout the 
period from April, 1928, to July 10, 1931, at its place 
of business at Jacksonville, Florida, it was engaged in 
the manufacture and sale of a certain food product 
composed entirely of vegetable oils, salt, water and 
artificial coloring matter, and sold under the trade 
name of Southern Nut Product, being a mixture or 
compound of coconut oil, peanut oil, salt, water and 
coloring matter, and containing no ingredient of ani¬ 
mal derivation nor any mixture or compound of any 
element named as an ingredient of oleomargarine as 
defined by the Act of Congress of August 2, 1886, as 
amended.” 


I 

J 

i 

j 

j 

J 
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i 

i 

The liability of Defendant Mills, therefore, must be j 
based, if at all, upon his position as Under Secretary j 
of the Treasury, in which capacity it is alleged that j 
he was “in active charge of the administration and 
execution of the revenue laws of the United States” j 
throughout the period from January 1, 1927, to Feb- j 
ruarv 12, 1932. 

i 

j 

4. Xo acts which are alleged to have damaged 
plaintiff are set forth in Paragraph 4. 

j 

j 

i 

i 

! 

| 


5. Xo acts which are alleged to have damaged j 
plaintiff are set forth in Paragraph 5. 

i 

| 

6. Xo acts which are alleged to have damaged j 
plaintiff are set forth in Paragraph 6. 


! 

i 

I 

i 
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DECLARATION AS AMENDED 


Declaration 
E. S 


Bill of 
Particulars 

R. S2 


7. “That plaintiff’s business in the manufacture and 
sale of these said food products was begun in April, 
1928, after (ono D a vid H. Blakv - then - ) defendant R. M. 
Estes, Deputy- Commissioner of Internal Revenue of 
the United States, and acting under the direction and 
with the knowledge of defendants Mellon and Mills, 
had assured plaintiff by letter that such products had 
been held not taxable by the courts and that plaintiff 
had the same right to manufacture similar products 
tax-free as was being enjoyed by these firms that had 
received favorable court decisions,” . . . 

I-A Exhibit 1. This is the letter referred to: 

“Collector of internal Revenue, Mar. 29,1928. 

Jacksonville, Florida. MT:M:JHY 

Attention: \Y. C. JB. 

‘‘Receipt is acknowledged of your letter of 
March 20, 1928, relative to a visit received by you 
from a representative of the Standard Xut Mar¬ 
garine Company, manufacturers of oleomargarine, 
Jacksonville, who stated that in view of the un¬ 
fair competition encountered from several con¬ 
cerns, especially one located in Maryland, which 
are selling yellow cooking compounds and repre¬ 
senting them as being as good as butter or oleo¬ 
margarine, his company was preparing to manu¬ 
facture a similar product, and requested that you 
procure copies of any rules or regulations on the 
subject, and also that you obtain a ruling whether 
the company’s oleomargarine equipment and ma¬ 
chinery could be utilized for such purpose. 

The'products known as ‘Nuine’, ‘Higgins Nut 
Product’, ‘Penobscot’, and other similar com¬ 
pounds are probably the ones referred to by the 
representative of the Standard Nut Margarine 
Company. While this office considers that such 

2 Amended pursuant to order of Justice Adkins (R. p. 6). 


I 


J 


COMMENTS ON ACTS OF WHICH PLAINTIFF COMPLAINS 51! 


I 

j 


I 

! 

j 

i 

I 

i 

i 

j 

i 

I-A Exhibit 1. This letter did not cause the injury 
for which plaintiff seeks damages. Presumably it isj 
not offered for this purpose but rather to show that 
the plaintiff entered upon the manufacture of its 
Southern Nut Product in reliance upon an assurance 
that its product would not be taxed as oleomargarine.! 
The letter, however, does not even contain such as¬ 
surance. It states as alleged in the declaration that 
such products had not been held taxable by the courts! 
and that plaintiff had the same right to manufacture | 
similar products without paying a tax as was thenj 
being enjoyed by those manufacturers who had ob-j 
tained favorable decisions from the courts. But it j 
prefaces these observations with the statement that | 
“while this office considers such compounds are prop-j 
erlv taxable as oleomargarine under the law, in view! 
of certain adverse court decisions, no attempt is being! 
made to hold them taxable at the present time.” Clearly j 
there is more threat than assurance in this letter. 

Moreover, the letter itself shows that former Defen- j 
dant Estes, who sent it, was not “acting under the| 
direction and with the knowledge of Defendants Mellon 
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declaration as amended 


“compounds are properly taxable as oleomar¬ 
garine under the law, in view of certain adverse 
court decisions no attempt is being made to hold 
them taxable at the present time. Accordingly the 
Standard Xut Margarine Company has the same 
privilege of making a compound of the kind in 
question without taxpaying same as oleomargarine 
as is being enjoyed by those manufacturers who 
obtained favorable decisions from the courts. 
There is nothing in the law or regulations to pre¬ 
vent a manufacturer of oleomargarine from using 
his machinery and equipment to manufacture such 
a product. 

R. M. Estes, 

LOG. Deputy Commissioner:' 


. . . “And (dofondantc) • had caused to be 4 issued 
rulings that such products were not taxable as oleo¬ 
margarine, and that their manufacture and sale were 
therefore not subject to the provisions of the oleo¬ 
margarine law . . .” 


I-B. These rulings were as follows: 


Bill of 
Particulars 

R. 18. 

R. 34 Exh. 4 


Bill of 
Particulars 

R. 18 


Bill of 
Particulars 

R. 18 

R. 35 Exh. 5 


“1.—Letter dated Washington, D. C., Jan. 20, 
1922, signed by D. Id. Blair, Commissioner, and 
addressed to Xut Grove Butter Co., Providence, 
R. I., notifying that company that its product 
would not be taxable as oleomargarine.” 

“2.— Treasury Decision Xo. 3590 issued April 15, 
1924, signed by D . H. Blair, Commissioner of In¬ 
ternal Revenue and approved by A. W. Mellon, 
Secretary of the Treasury 

“3.—Letter dated Washington, D. C., August 
20, 1924, addressed to Institute of Margarine 

3 The word “defendants” has been inserted to preserve the continuity 
of thought. 

* The words “caused to be” were inserted by plaintiff pursuant to 
order of Justice Adkins. (R. p. 6) 
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and Mills” as alleged in the declaration. The letter I 
states tiiat “this office considers that such compounds! 
are properly taxable as oleomargarine.” The words! 
“this office” clearly refers to the office of the Commis-j 
sioner of Internal Revenue who is directly charged bv| 

* o •/ j 

statute (26 U. S. C. A. Sec. 2) with the “general super¬ 
intendence of the assessment and collection of all duties! 
and taxes imposed by any law providing internal reve-j 
nue.” Although such general superintendence is “un-j 
der the direction of the Secretary of the Treasury”,! 
such direction obviously does not extend to the letter! 
of the general commissioner in response to local col¬ 
lector's inquiry. 


I 

i 

I 

i 

I-B. The allegation in the declaration is that “de-j 

i 

fendants had caused to be issued rulings that such| 
products were not taxable as oleomargarine”. In or-j 
der to clarify the ambiguity in the word “defendants”,! 
defendant Mills asked that the rulings referred to by| 
plaintiff be identified. The particulars quoted at I-B| 
show dearly that the letter rulings were made byj 
former defendant Estes and Commissioner Blair and 
that the treasury decision rulings were made by Com^ 
missioner Blair with the approval of defendant Mellop 
as Secretary of the Treasury. Thus the word “defem 
dant” refers to former defendant Estes and perhaps 
to defendant Mellon, but not to defendant Mills. 


i 

! 
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Bill of 
Particular*: 

R. 18 


Bill of 
Particulars 

R. IS 

R. 36 Exh. 6 


Bill of 
Particulars 
R. is 

R. 37 Exh. 7 


Bill of 
Particulars 

R. IS 

R. 38 Exh. S 


Manufacturers, J. S. Abbott, Secretary, and 
signed R. 31. Estes. Deputy Commissioner.' * 

“4.—Treasury Decision Xo. 4149, signed D. 11. 
Blair , Commissioner of Internal Revenue , < 7 /^/ 
approved by A. IT. Mellon. Secretary of the Trea¬ 
sury , April 13, 1928/' 

*‘5.—Letter dated Washington, D. ('., Novem¬ 
ber 5, 1924, addressed to the Baltimore Butterine 
Co M Baltimore, Maryland, signed R. 31. Estes. 
Deputy Commissioner. 

“ 6 .—Letter dated Washington, D. C., August 19, 

1926, addressed to Ed. S. Vail Butterine Co., Chi¬ 
cago, Illinois, signed R. 31. Estes, Deputy Com¬ 
missioner.” 

“7.—Letter dated Washington, D. C., January 29, 

1927, to the Ideal Food P oducts Co., Peoria, Illi¬ 
nois, signed by R. 31. Estes. Deputy Commis¬ 
sioner.” 


Decoration_ . . . “That at no time have defendants or their sub- 

R 3 

ordinates by analysis as required by law, decided the 
plaintiff’s product was taxable by law as oleomar¬ 
garine, but arbitrarily, illegally, capriciously, com- 
temptuously, oppressively, and without color of law, 
have demanded of plaintiff a tax upon the manufacture 
of its said product, ...” 


Bill of 
Particulars 

R. 18 


I-C. “ . . /’ plaintiff states that on or about April 24, 
1929, the Commissioner of Internal Revenue, with the 
approval of the defendant Mills determined an assess¬ 
ment against the plaintiff in the amount of $5,000.00 
covering alleged taxes due upon an estimated produc¬ 
tion during the month of January, 1929, of 50,000 


5 The dots indicate the omission of the following introductory pas¬ 
sage: “In compliance with the order of the court granting 1-0 of 
defendant’s motion that plaintiff state by what particular demands, at 
what dates and places ... defendant demanded of plaintiff a tax upon 
the manufacture of its said product .’* 
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The allegation that at no time have defendants of 
their subordinates by analysis decided that plaintiff 
product was taxable by law as oleomargarine apparl 
entlv stands unchallenged; but that such analysis was 
“required by law” is an erroneous legal conclusion ancjl 
is not admitted by defendant Mills’ demurrer whidji 
admits only allegations of fact, not conclusions of lawi 
See supra, p. 10. 

i 

I-C. The allegation in the declaration is that “de¬ 
fendants or their subordinates ” demanded a tax froip 
the plaintiff on its Southern Nut Product. Being am T 
biguous and alternative, this allegation is insufficient 
upon its face; and the particulars clarifying it further 
demonstrate its weakness and insufficiency as to defenj 
dant Mills. 

When called upon in defendant Mills’ motion to stat4 
“by what particular demands, at what particular 
dates and places, upon what particular representative 
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DECLARATION AS AMENDED 


Amended Bill 
of Particulars 

R. 56 


pounds of the product manufactured by plaintiff 
known as “Southern Xut Product" . . . 


I-C. 


“The Commissioner of Internal Revenue on 


or about October 15, 1929, in his Annual Report to 
the Secretary of the Treasury. Mr. A. AY. Mellon, 
stated that upon the basis of reports of. investigation 


by field officers, assessments were made of stamp and 
special taxes against the manufacturers and whole¬ 


sale and retail dealers of so-called colored cooking 


compound. Said report was approved by the defen¬ 
dant Alellon notwithstanding he had personally been 
enjoined by the Courts from attempting directly or in¬ 
directly to assess and/or collect stamp and special taxes 


as oleomargarine against the manufacturers and whole¬ 


sale and retail dealers of cooking compounds which 
said Courts had held not to be taxable as oleomar¬ 


Bill of 
Particulars 
R. 18 


garine. ” 

... “That said amount alleged to be due as aforesaid 
was placed on assessment list Xo. 400-0 for the 
month of April, 1929. That said list was transmitted 
to the Collector of Internal Revenue at Jacksonville, 
Florida, by letter dated April 24, 1929, signed by de¬ 
fendant R. AL Estes, Deputy Commissioner, with in¬ 
structions to give notice and make demand therefor 
upon the plaintiff. That in said letter the Collector 
of Internal Revenue was instructed to make an ex¬ 


amination of the books and records of the plaintiff to 
determine the exact quantity of the “Southern Xut 
Product” manufactured and sold from the time its 


business was commenced to date, and to advise the 
plaintiff that the assessment would be adjusted to cor¬ 
respond thereto. That such data should be forwarded 
to the Commissioner of Internal Revenue immediately 
and that an additional assessment would be made. 


COMMENTS ON ACTS OF WHICH PLAINTIFF COMPLAINS |0/ 


of plaintiff, by what particular means, the defendant 
Mills demanded of plaintiff a tax upon the manufacture 
of its said product”, plaintiff furnished the particulars 
quoted, which show that the assessment against plain¬ 
tiff was made by the Commissioner of Internal Reve¬ 
nue, that thereafter former defendant Estes advised the 

i 

Collector of Internal Revenue at Jacksonville, Florida, 
of this assessment and instructed him to give notice 

i 

and demand the tax of the plaintiff, that such demand 
was made by a Deputy Collector of Internal Revenuejat 
Jacksonville and that eventually suit was filed in t}ie 
United States District Court at Jacksonville for the Re¬ 
covery of the amount assessed and demanded. Thejse 
particulars are consistent with the allegation in tjie 

declaration in that thev indicate that former defendant 

•* 

Estes was one of the acting parties; but they do niot 
show defendant Mills to have performed any of tjie 
series of acts complained of. 

The particulars quoted do assert that the Commis¬ 
sioner of Internal Revenue determined the assessment 
against plaintiff “with the approval of the defendant 
Mills”; but when called upon in defendant Mills’ mo¬ 
tion for further particulars to state “the facts con¬ 
stituting such approval; and if expressed, statiiig 
when, how, and to whom given; or if implied, statiiig 
the facts giving rise to such implication”, plaintiff in 
his further bill offered only the quoted statement that 
defendant Mellon approved the report of the Commih- 

i 

sioner of Internal Revenue which stated that “upon the 
basis of reports of investigation by field officers, assess¬ 
ments were made * * * against the manufacturers 
and wholesale and retail dealers of so-called colored 
cooking compound”. In short, the approval reliqd 
upon was an approval not by defendant Mills, but % 
defendant Mellon. 
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DECLARATION AS AMENDED 


Bill of 
Particular* 
R. 19 


Stipulation 
R. 110-111 


Stipulation 
R. Ill 


That should plaintiff refuse permission to make an 
examinatioii of its books, the Commissioner’s office at 
Washington should be advised at once and further 
instructions would be issued. Further that if it be¬ 
came necessary to issue a distraint warrant on this 
assessment the Collector should communicate with the 
Commissioner at Washington before doing so.” 

4 ‘That on or about April 30, 1929, the Deputy Col¬ 
lector of Internal Revenue at Jacksonville, John L. 
Melton, called upon the Secretary-Treasurer of the 
plaintiff (Mr. W. E. Nicholson), furnished him with a 
copy of said letter and served plaintiff with a written 
notice and demand on Treasury form Xo. 17, copy of 
which is attached hereto as Exhibit 3, for payment of 
said amount of $5,000.00 alleged to be due on 50,000 
pounds of Southern Xut Product estimated to have 
been manufactured by plaintiff during the month of 
January, 1929, and requested permission to examine 
plaintiff’s books and records with do 

fendant ; » > aid - i - ni>ty^>et ion ■' . That at many and divers 
times thereafter during the years 1929, 1930 and 1931, 
this demand was repeated, and that on May 19, 1930, 
under the direction of defendants (defendant Mills) a 
suit was filed in the United States District Court at 
Jacksonville, Florida, for the recoverv of said amount 
so assessed and demanded.” 

“The declaration filed in said suit alleged that 
the said suit was filed by the direction of and 
under the instruction of the Commissioner of In¬ 
ternal Revenue.” 


Declaration 


R. 3 


. . . “ And (defendants or their subordinates)" de¬ 
manded of plaintiffs dealers in said product that they 
procure licenses as oleomargarine dealers and pay the 


* Inserted to preserve continuity of thought. 
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The particulars quoted also state that the suit in tlicj 
United States District Court at Jacksonville, Florida} 
for the recovery of the amount assessed and demanded} 
of plaintiff, was filed “under the direction of defen-j 
dant .Mills.’' This was stated in the further bill of par-j 
ticulars in response to defendant Mills’ request tliatj 
“plaintiff be required to state which of the three dei 
fendants are referred to in the above allegation; anc} 
if the defendant Mills be one of them that plaintiff} 
be required to allege the facts constituting “such di-j 
rection”; if expressed, stating when, how, and to whom 
transmitted: or if implied, stating the facts giving risd 
to such implication. In response to this request noth-} 
ing but the name of defendant Mills is given. The fur-j 
ther particulars as to the facts constituting such deci-j 
sion are not furnished. The inference is obvious: de^ 

i 

fendant Mills gave no express direction, nor do facts; 
exist which might give rise to the implication of any! 
direction by him. On the contrary, in the further par-| 
ticulars quoted, plaintiff admits that the declaration! 
in the Florida suit alleged that the “suit was filed byj 
and under the instruction of the Commissioner of In-j 
ternal Revenue”, not under the direction of defendant} 
Mills. 


Again the allegation in the declaration is that “de-| 
fendants or their subordinates' 9 demanded of plain-} 
tiff’s dealers in said products that they procure allow-} 
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DECLARATION* AS AMENDED 


special tax as dealers in oleomargarine as required to 
be paid under the provisions of the Act of August 2, 
1886, as amended.” 


Rill of 
Particulars 

R. 19 


Bill of 
Particulars 

R. 20 


I-i). “The demands on plaintiff’s dealers that they 
procure licenses as oleomargarine dealers and pay the 


special tax as dealers in oleomargarine were made 
throughout the period from April 24, 1929, when de¬ 
fendant Estes sent to all Collectors of Internal Rev¬ 
enue throughout the United States instructions that:— 


“It is requested that immediate action be taken 

looking* to the collection of special tax as dealers 

in colored oleomargarine from all persons selling 

Southern Xut Product in vour district unless tliev 

* • 

already hold special tax stamps as such.” 

“All wholesale and retail dealers in Southern 
Xut Product and other so called colored cooking 
compounds found on the market in your district 
should be reported for assessment on subsequent 
lists unless they hold special tax stamps per¬ 
mitting them to sell colored oleomargarine”, 


‘‘down to July 1, 1931, when the law taxing such prod¬ 
ucts first became effective. Defendants further in¬ 
structed the various Collectors of Internal Revenue 
that they should report all dealers in Southern Nut 
Product for assessment, upon which defendants caused 
these names to be placed on supplemental assessment 
lists and Instructed said collectors as follows: 


“It is requested that a notice and demand be 
promptly sent to each of the dealers reported on 
the list." 


“In compliance with these instructions the said col¬ 
lectors sent to each of such dealers as had been re¬ 
ported the official Notice and Demand, Form 17 of 


COMMENTS ON ACTS OF WHICH PLAINTIFF COMPLAINS 61 


ances as oleomargarine dealers and pay tax as dealers 
in oleomargarine”. Being ambiguous and alternative, 
this allegation is insufficient upon its face; and the par¬ 
ticulars purporting to clarify it, further demonstrate 

its weakness and insufficiency as to defendant Mills. 

• 

When called upon to state “by what particular de¬ 
mands, at what particular dates and places, upon what 
particular dealers or representatives of dealers of the 
plaintiff, by what particular individual and by what 
particular means'* did the defendant Mills make such 
demand, plaintiff furnished the particulars quoted 
which show that such demands were made bv various 
Collectors of Internal Revenue pursuant to instruc¬ 
tions issued by former defendant Estes. These par¬ 
ticulars are consistent with the allegation in the dec- 
laration in respect to the former defendant Estes; but 

thev indicate clearlv that defendant Mills is not one of 
» • 

the defendants who made any such demand upon plain¬ 
tiffs dealers. 


In the particulars quoted, plaintiff again refers am¬ 
biguously to “defendants’* without distinguishing be- 
tween them. In response to defendant Mills’ request 
that “plaintiff be required to state which of the three 
defendants are referred to in the allegations that de¬ 
fendants instructed the various collectors” to make de¬ 
mand for the tax plaintiff offered a series of letters 
from former defendant Estes and the Commissioner 

of Internal Revenue which indicated clearlv that de- 

* 

fendant Estes, and not defendant Mills, so instructed 
the various Collectors. 

In response to defendant Mills’ further request that 
plaintiff be required to state which of the three defen¬ 
dants caused supplemental assessments against plain¬ 
tiffs dealers to be prepared and mailed to the several 
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declaration a* amended 


Bill of 
Particulars 

K. 23 


the Treasury Department, and also sent their deputies 
throughout their respective district and demanded im¬ 
mediate payment of such tax from the dealers in plain¬ 
tiff’s product. Defendants further instructed these 
Collectors as follows: 

“In event it becomes necessary to issue a dis¬ 
traint warrant in any case, you are requested to 
first communicate with this office before taking 
such action.” 

“Defendants further instructed said Collectors to 
give such information as wide publicity as possible 
through newspapers and trade journals.” 

“Notices and demands as described above either 
personalia, by letter, or through publications, were 
made upon the dealers of plaintiff, as set out in Ex¬ 
hibit 2 and attached hereto, and made a part hereof.” 

“Specific demands and notices are known by plain¬ 
tiff to have been made as follows:” (At this point 
the bill of particulars lists 27 specific demands and 
numerous collections bv local Collectors of Internal 
Revenue and other Revenue officials during 1929 and 
1930. No participation by defendant Mills is indicated 
in any of these demands and collections except per¬ 
haps item 27 which reads as follows: 

“Paragraph 27. Two Revenue officials by the 
name of Higgins and Francis, first names and of¬ 
ficial positions unknown, throughout the year 1930 
travelled through the states of North Carolina, 
South Carolina, and Georgia, and visited stores 
where Southern Nut Product was sold. They se- 
cured the names of the dealers selling Southern 
Nut Product and sent them to defendant who 
caused supplemental assessments to be prepared 
and mailed to the respective Collectors, with in- 
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Collectors, plaintiff offered letters from former defen¬ 
dant Estes to the Collectors of Internal Revenue at 
Raleigh, North Carolina, and at Jacksonville, Florida. 
Again it is clear that former defendant Estes and not 
defendant Mills caused the names of plaintiffs dealers 
to be placed upon supplemental assessment lists. 

In short, the particulars and further particulars fur¬ 
nished by plaintiff show clearly that the allegation in 
the declaration, to the effect that defendants or their 
subordinates demanded of plaintiffs dealers that they 
procure licenses as oleomargarine dealers and pay tax 
as such dealers, refers to former defendant Estes and 
not to defendant Mills. 
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DECLARATION AS AMENDED 


Stipulation 
it .111 


Stipulation 
R. Ill 


Declaration 
R. 4 


structlons to demand taxes as dealers in oleo¬ 
margarine from said dealers because of their sales 
of Southern Xut Product.” 

The complete copies of the instructions from 
which excerpts appear at Page 5 of the bill of par¬ 
ticulars (the foregoing passages just quoted) are fur¬ 
nished under Par. II1-C infra”. (The letters stated 
to be furnished under Par. 1II-C are letters addressed 
to the various Collectors of Internal Revenue during 
1929 and 1930 from the Commissioner of Internal Rev¬ 
enue or tlie defendant Deputy Commissioner Estes.) 

“In response to defendant Mills’ request as to how, 
when and with respect to whom, the defendant Mills 
was acting as to cause “these names to be placed on 
the supplemental lists,” the plaintiff has attached to 
this amended bill of particulars as Exhibit 2—letter 
of instructions to the Collector of Internal Revenue at 
Raleigh, North Carolina, enclosing supplemental mis¬ 
cellaneous assessment lists for the month of April, 
1929, on which the persons found by Deputy Collectors 
Francis and Higgins to be selling so-called colored 
cooking compounds were assessed special tax as deal¬ 
ers in oleomargarine for the seven months ending 
June 30, 1929. Exhibit 3 is also attached to this bill 
of particulars in response to this request.” (Defen¬ 
dant Mills is not referred to expressly or by implica¬ 
tion in these two letters.) 

8. “That by September 1, 1929, plaintiff had built 
up and established a very valuable and profitable busi¬ 
ness in this product, and had it not been for the arbi¬ 
trary, illegal, capricious, wrongful, malicious and op¬ 
pressive acts of defendants hereinafter more fully de¬ 
scribed, would have continued to be a very valuable 
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i 
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8 . No acts which are alleged to have damaged plain^ 
tiff are set forth in Paragraph 8. 


i 

j 

i 
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declaration as amended 


and flourishing business until July 10, 1931, upon 
which date an Act of Congress took effect amending; 
the oleomargarine laws so that such of said product 
was taxable as oleomargarine and its manufacture and 
sale subject to the oleomargarine laws of the United 
States after that date.” 

D e clara ti on — g “That products identical to that manufactured 

by plaintiff had been manufactured and sold through¬ 
out the United States since 1924 and that such prod¬ 
ucts had been held by the Courts of the United States 
not to be taxable as oleomargarine” . . . 


II-A . . . “the particular products identical to that 

manufactured by plaintiff which are alleged to have 

been manufactured and sold throughout the United 

States and to have been held bv the courts of the 

* 

United States not to be taxable as oleomargarine, . . . 
were— 

1 . Xut-Z-All, manufactured by Higgins Manufac¬ 
turing Company, Providence, Rhode Island. 

2 . Higgins Xut Product, manufactured by Higgins 
Manufacturing Company, Providence, Rhode 
Island. 

3. Xu-ine, manufactured by Baltimore Butterine 
Company, Baltimore, Maryland.” 


BiU of 
Particulars 

It. 24 


II-B. “ The particular decisions of the courts of the 
United States in which it was held as alleged that such 
products were not taxable as oleomargarine”, were 


1 . Higgins v. Page, 297 Fed. 644. 

2 . Higgins v. Page, 20 Fed. (2) 948. 

3. Baltimore Butterine Co. v. Mellon, Equity Xo. 

47120, Supreme Court District of Columbia 
(unreported), July, 1927, December, 1927. 


I 

I 
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9. Xo acts which are alleged to have damaged plain¬ 
tiff are set forth in Paragraph 9. For a discussion <^f 
the decisions cited by plaintiff see Exhibit B, i 
pp. 85-118. 


I 

I 

i 
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4. Baltimore Butterine Co. v. Talmadge, 32 Fed. 

(2) 904. 

5. Higgings Mfg. Co. v. Burnet, Supreme Court 

District of Columbia, Oct. 15, 1930 (unre¬ 
ported). 

6 . Standard v. Burnet (unreported) Equity 2174, 

Dec. 16, 1930, Supreme Court District of 
Columbia.” 


Declaration 
R. 4 


Bill of 
Particulars 

R. 24 


. . . “And attempts of defendants by Treasury deci¬ 
sions to declare the manufacture and sale of such prod¬ 
ucts subject to the provisions of the oleomargarine law 
had been permanently enjoined by the courts of the 
United States, and such Treasury decisions revoked 
by defendants.” . . . 

1I-C. . . . “the Treasury decisions by which it is al¬ 
leged defendants attempted to declare the manufacture 
and sale of such products subject to the provisions of 
the oleomargarine law (were), the following: 

1 . T.D. 4006, April 1, 1927 

2. T.D. 4085, Aug. 31, 1927 

3. T.D. 4114, Dec. 23, 1927 


Bill of 
Particulars 

R. 25 


II-D. . . . “such Treasury decisions (were) per¬ 
manently enjoined by the Courts of the United States, 
in: 


Bill of 
Particulars 

R. 24 


2. Higgins v. Page, 20 Fed. (2) 948. 

3. Baltimore Butterine Co. v. Mellon, Equity No. 

47120, Supreme Court District of Columbia 
(unreported), July, 1927, December, 1927. 

5. Higgings Mfg. Co. v. Burnet, Supreme Court 
District of Columbia, Oct. 15, 1930 (unre¬ 
ported).” 


Declarat' — ... “That defendants had theretofore given notice 

that such products were not taxable as olemargarine, 
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DECLARATION AS AMENDED 


Bin of 

Particulars 
R. 25 


Amended Bill 
of Particular^ 

R. 57 


Declaration 
R. 4 


nor their manufacture and sale subject to the oleomar¬ 
garine laws.” 

11-E. The bill of particulars here refers to and 

annexes as exhibits, letters by former defendant Estes, 

Commissioner Blair, Acting Deputy Commissioner 

McGovern, the Collectors at Jackson, Mississippi, and 

Xewark, New Jersey, and Treasury Decision Xo. 3590 

• / * 

promulgated and published on May 1, 1924 (before de¬ 
fendant Mills became a Treasury Officer), and Trea¬ 
sury Decision Xo. 4149 alleged to be ‘‘approved by 
A. W. Mellon, Secretary of the Treasury”. 

* * In addi t ion t o t h e abo r c t he b c lic r cs t ha t 

other wri tte n no t i r es ■cr T Tr-r ys TT ud during ' t h e pe r i o d 

from January 22, 1922, t rr an d- in chiding 

bv the defendants to- 4 lm 4 - V)H<x4oiy > of Internal Rov . 
♦> 

onuo and or nmnufa e turor * - ' , wholonilore, and retail 
dotiloro in Ihooe - pyodueH - notifying them and each of 
them that on id product :* were not -s ubject to-texoo and 
the provimuim - of t hc gr leomarga ri ne law: ” 

(The further bill strikes the foregoing paragraph 
as indicated, reserving leave to plaintiff to add such 
additional notices subsequently obtained by plaintiff.) 


10. “Plaintiff further states that thereafter, not¬ 
withstanding said decisions, such notices and such re¬ 
vocation of these aforesaid Treasury decisions, de¬ 
fendants, their deputies, agents and employees, with 
the knowledge and consent, and under direction and 
instructions of defendants, in April, 1929, made and 
caused to be made an assessment against plaintiff on 
account of the manufacture of said product, and de¬ 
manded of plaintiff and its wholesale and retail deal¬ 
ers throughout the United States a compliance with 
the provisions of the oleomargarine law, and through 


i 
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I 


II-K. Again, the continuitv of “defendants” in the 
allegation of the declaration is clarified by the partic¬ 
ulars to show that not defendant Mills, but former de¬ 
fendant Estes by letter, and defendant Mellon by Trea¬ 
sury Decision, had theretofore given some notice that 
such products were not taxable as oleomargarine. 


i 

i 


I 

i 


! 


I 


l 


I 


I 


! 

I 

I 


i 


i 



72 


DECLARATION AS AMENDED 


Amended Bill 
of Particula rs 

R. 57 

Bill of 
Particular s 

R. 18-23 


Declaration 
R. 4-5 


i 


Bill of 
Particulars 

R. 2S 


Declaration 

rTs 


Bin of 
Particulars 

R. 29 


Declaration 
R. 5 


written communications to the various Collectors of 
Internal Revenue of the United States, these defen¬ 
dants throughout the Years 1928, 1929, and 1930, ar¬ 
bitrarily and illegally notified the dealers in plaintiff’s 
said product throughout the United States that they 
were subject to the provisions of the oleomargarine 
law,” 

I1I-A, B, (\ The bill and further bill of particulars 
here incorporates by reference the statements and let¬ 
ters quoted supra under paragraph 7 of the declara¬ 
tion as 1-0 and I-D. (See pp. 54-64, supra.) 

. . . “and thereby illegally, wilfully, wantonly, 
maliciously, and without color of law, interfered with 
and destroyed plaintiff’s business in said product 
throughout the United States and caused the cancella¬ 
tion of valuable contracts and orders for the purchase 
of plaintiff’s said product, and brought about suits 
against plaintiff for materials contracted for by plain¬ 
tiff, said materials to be used in the manufacture of 
plaintiff’s said product,” . . . 

III-G. Particulars omitted because not material to 
defendant Mills’ demurrer. 

. .. “and caused the return by dealers of such goods 
on hand and the disruption of plaintiff’s business and 
sales force throughout the United States.” 

III-I. Particulars omitted because not material to 
defendant Mills’ demurrer. 

11. “That on or about September 1, 1929, defen¬ 
dants again notified plaintiff that the manufacture and 
sale of its said product Southern Nut Product would be 
taxable as oleomargarine.” 
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I 

I 

III-A, B, C. The allegations in this portion of Para- j 
graph 10 of the declaration are essentially a para- j 
phrase of the letters disclosed in Paragraph 7 of the | 
declaration. j 

The particulars were incorporated by reference to , 
those set forth under Paragraph 7 (see pp. 50-64) j 
and show that the word “defendants” in this para- j 

I 

graph of the declaration again refers not to defendant j 
Mills but to former defendant Estes. ! 
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Bill of 

Particulars 
R. 29 


Bill of 
Particulars 

R. 41 


IV-A. . 1 . . “on or about September 1, 1929 

(August 24, 1929) defendants instructed the various 
Collectors of Internal Revenue throughout the United 
States that Southern Xut Product would be taxable. 
That at the same time the Collector of Internal Rev¬ 
enue at Jacksonville, Florida, so notified plaintiff and 
demanded a compliance with said instructions, a copy 
of which is attached hereto as Exhibit 13.” (Exhibit 
13 is a letter dated August 24, 1929, from Robert Lucas, 
Commissioner to Collector of Internal Revenue, in 
which the name of defendant Mills was not mentioned 
either expressly or by implication. 


. . . “and instructed the various Collectors of In¬ 
ternal ReVenue throughout the United States that 
dealers in plaintiff’s said product would be required 
to procure licenses as dealers in oleomargarine and be 
subject to the oleomargarine laws or be liable to the 
severe penalties of said law.” 


Bill of 
Particulars 

R. 29-30 


Bill of 
Particulars 

RT30 


IV-B. The bill of particulars here incorporates by 
reference instruction letter dated August 24,1929, from 
Commissioner Lucas to Collectors of Internal Revenue, 
in which, as already stated, defendant Mills’ name is 
not mentioned. 

“That thereafter the Collector of Internal Revenue 
at Jacksonville , Florida , sent to plaintiff's dealers in 
Florida a letter, copy of which is attached hereto and 
designated Exhibit 14. That the same or similar letter 
was sent to plaintiff’s dealers in other states by the 
various collectors of such districts.” 

“That Commissioner Lucas on June SO, 1930, sent 
to the Collector of Internal Revenue at Raleigh, N. C. 
a letter, copy of which is attached hereto and desig¬ 
nated Exhibit 15. 
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IV-A. Although the declaration alleges that “de¬ 
fendants” again notified plaintiff that the manufacture 
and sale of its Southern Nut Product would be taxable 
as oleomargarine, the particulars show that such Ju¬ 
st ructions were issued not bv defendant Mills but ibv 

I w 

Commissioner Lucas in a form letter to the several 
Collectors in which defendant Mills is rnentionjed 
neither expressly nor by implication. 


i 

i 


IV-B. The declaration alleges that “defendants” 
instructed the various collectors that dealers in plain¬ 
tiff’s said product would be required to procure li¬ 
censes as dealers in oleomargarine”, etc. in response tjo 
the request that plaintiff “identify particularly the al¬ 
leged instructions of defendant Mills to ‘the various 
Collectors of Internal Revenue throughout the Unite^l 
States’ ”. The particulars again show that such iij- 
structions were issued not by defendant Mills but tyr 
Commissioner Lucas in letters to the Collectors ijn 
which the defendant Mills is mentioned neither ex¬ 
pressly nor by implication. 

i 

i 
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Bill of 
Particulars 

K. 3f* 


Amended Bill 
of Particulars 

R. 58 


Declaration 
R. 5 


Declaration 

b7 s 







i020. twJ»Hc. l fl Cji .” (Stricken as indicated with res¬ 
ervation by plaintiff of leave to amend said paragraph 
by adding thereto description of additional letters of 
instruction obtained before trial.) 

12. “That in January, 1930, plaintiff to protect it¬ 
self against the said arbitrary, illegal and oppressive 
demands of defendants sought and procured from the 
District Court of the United States for the Southern 
District of Florida an injunction against the Collector 
of Internal Revenue for the District of Florida from 
in any way attempting to tax plaintiff’s said product 
as oleomargarine or to demand that plaintiff’s dealers 
in said product procure licenses as dealers in oleomar¬ 
garine and otherwise comply with the provisions of the 
oleomargarine law. That defendants caused an ap¬ 
peal to be made from the decision of said Court grant¬ 
ing said injunction, and in February, 1931, said deci¬ 
sion was sustained by the Circuit Court of Appeals for 
the Fifth Circuit, which held that the acts of said de¬ 
fendants in demanding the payment of said taxes was 
arbitrary, without color of law, capricious and con¬ 
temptuous. That said defendants caused an appeal 
from said decision to be made to the United States 
Supreme Court, which in February, 1932, sustained 
the lower courts and in addition declared the said acts 
of defendants to be arbitrary and oppressive.” 

13. ‘ ‘ Plaintiff further states that notwithstanding 
the granting of said injunction by the said District 
Court, defendants arbitrarily held that said injunc- 


j 
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12. Defendant Mills was not joined as a party tb 
plaintiff’s suit in the Southern District of Florida 
which is referred to in the 12th paragraph of the dec¬ 
laration nor is there any allegation that defendant 
Mills had any knowledge of this suit. The correspond 
deuce set forth in Paragraph 13 of the declaration (the 
letter dated November 20, 1930) from David Burnet, 
Commissioner of Internal Revenue, to the Collector at 
Jacksonville, Florida, is between the Collector at Jackr 
sonville and former defendant Estes; and show4 
clearly that the office of the Commissioner of Internal 
Revenue was acting of its own initiative in the conduct 
of this litigation. 
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j 
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j 
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Bill of 
Particulars 

R. 30 


Amended Bill 
of Particulars 

K. 5$ 

Bill of 
Particulars 
R. 41 Exh. 13 


Declaration 
R. 6 


tion did not apply during the pendency of said appeal 
to the United States Circuit Court of Appeals and arbi¬ 
trarily and illegally interfered with plaintiff and its 
business and the business of its dealers in the State of 
Florida by notifying all that said products were tax¬ 
able as oleomargarine.’’ 

V-A. . . . “plaintiff states that the names and 

addresses of such dealers are attached hereto as Ex¬ 
hibit 2 and that the means bv which such notices were 
given was by instructions in writing from defendants 
to the Collector of Internal Revenue at Jacksonville, 
Florida, on or about November 20, 1930, instructing 
him that the injunction theretofore granted plaintiff 
was of no force and effect and that plaintiff’s product 
was taxable as oleomargarine and that he should pro¬ 
ceed to collect said taxes, and in case plaintiff refused 
to comply with the said demands such collector should 
cause plaintiff to be cited into court and forced to 
comply therewith.” 

The amended bill of particulars here offers: “copy 
of letter dated Nov. 20, 1930, from David Burnet , 
Commissioner of Internal Revenue to Collector of In¬ 
ternal Revenue at Jacksonville , Florida ”. (Defen¬ 
dant Mills is not mentioned expressly or by implica¬ 
tion in this letter.) 


14. “That notwithstanding such an injunction had 
been granted by the District Court in Jacksonville, 
Florida, defendants, their deputies and agents con¬ 
tinued to arbitrarily and oppressively interfere with 
the business of plaintiff in other states, mainly Geor¬ 
gia, South Carolina, North Carolina, Alabama, Mis- 


I 
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V-A. The declaration alleges that notwithstanding 
the Florida injunction “defendants” interfered with 
the business of plaintiff and its dealers in Florida by 
notifying them that plaintiff’s Southern Nut Product 
was taxable as oleomargarine. In response to the or¬ 
der of court requiring plaintiff to “specify the partic¬ 
ular means and the dates on which this defendant, ks 
alleged, interfered with plaintiff’s business”, the orig¬ 
inal bill of particulars states only that such interfer¬ 
ence was caused by “instructions in writing from de¬ 
fendants to the Collector of Internal Revenue at Jack¬ 
sonville, Florida, on or about November 20, 1930” and 
the instructions in writing furnished in the amended 
bill of particulars proves to emanate not from defen¬ 
dant Mills but from David Burnet, Commissioner of 
Internal Revenue, in the form of a letter from him to 
the Collector at Jacksonville dated November 20, 193b, 
in which defendant Mills is mentioned neither ex¬ 
pressly nor by implication. Thus the alleged interfer¬ 
ence with plaintiff and its dealers is charged not tjo 
defendant Mills but to the Commissioner of Internal 
Revenue and his subordinates. 


i 

i 

i 

i 
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DECLARATION AS AMENDED 


sissippi, Tennessee and Louisiana, by demanding that 
plaintiff’s said dealers procure licenses as dealers in 
oleomargarine and comply with the oleomargarine laws 
or discontinue the sale of plaintiff’s product, Southern 
Nut Product.” 


Bill ot 
Particulars 

R. 30 


VI-A. The bill of particulars here incorporates by 
reference the statements and letters quoted as I-D 
under paragraph 7 of the declaration. (See pp. 60-64, 
supra .) 


Declaration— 15 . “Plaintiff further alleges that as a result of 

these arbitrary, wanton, capricious, illegal, malicious, 
oppressive and continuous acts of defendants, plain¬ 
tiff’s business in said product was greatly injured and 
interfered with in the State of Florida and in the other 
said states entirely destroyed, notwithstanding the 
fact, as defendants well knew, that there was no law 
making plaintiff’s said products taxable prior to July 
10, 1931.” 

Particulars regarding damage to plaintiff’s busi¬ 
ness omitted because not material to defendant Mills’ 
demurrer. 

16. “Plaintiff further alleges that by such destruc¬ 
tion of plaintiff’s business, it was deprived of and lost 
large profits that were accruing to it and would have 
accrued to it had it been able to continue its business 


R. 6 
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YI-A. In support of the allegation that “defen¬ 
dants, their deputies and agents” continued to inter¬ 
fere with plaintiff's business by demanding that it is 
dealers procure licenses as dealers in oleomargarin^, 
the particulars again incorporate by reference to th^ 
statements and letters offered to clarify the similajr 
allegation contained in Paragraph 7 of the declaration. 
As already stated, these show that not defendant Mills 
but former defendant Estes was responsible for sucji 
letters and statements. 

15. The allegation in Paragraph 15 of the declara¬ 
tion that “defendants well knew that there was no law 
making plaintiff’s said product taxable prior to Jaii- 
uary, 1931” is answered in detail in our Appendix J3 
where it is clearly shown that all the judicial and ad¬ 
ministrative decisions prior to the Supreme Couijt 
case upon which plaintiff relied, Miller v. Standard 
(1932) 2S4 U. S. 498, had uniformly held that vege¬ 
table oil compounds were taxable as oleomargarine, j 
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unmolested by defendants until July 10, 1931, when 
products such as plaintiff’s first became legally taxable 
as oleomargarine.” 

Particulars omitted because not material to defen¬ 
dants’ demurrer. 

17. “Plaintiff further states that by reason of all the 
aforesaid acts of defendants, which were without color 
of law, arbitrary, illegal, wanton, capricious, oppres¬ 
sive, malicious and contemptuous, plaintiff was dam¬ 
aged in its business and reputation and sustained losses 
through destruction of its business, good will, goods 
returned, material and equipment rendered useless, 
damages for its failure to fulfiill contracts for material 
purchased in anticipation of future business, cost of 
advertising, legal expenses incurred and paid in the 
defense pf its business, and in the time spent by plain¬ 
tiff’s employees and officers in attempting to main¬ 
tain such business in the fact of such acts and in de¬ 
fending plaintiff’s business against said illegal and 
malicious acts, in the sum of, to-wit, Two Hundred 1 
Thousand Dollars and an additional sum of to-wit, 
Fifty Thousand Dollars as punitive damages for the 
wanton, wilful, capricious, oppressive, contemptuous 
and malicious acts of defendants herein complained 
of.” 

Particulars as to various items of loss have been 
omitted because not material to defendant Mills’ de¬ 


murrer. 
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17. We have shown that “all the aforesaid acts of 
defendants” referred to in Paragraph 17 of the dec¬ 
laration as being the cause of plaintiff’s damage w^re 
tlie acts not of defendant Mills but of former defen¬ 
dant Estes, defendant Mellon and others. 

If this declaration as clarified by the bills of par¬ 
ticulars states a cause of action against defendant 
Mills, it does so not bv stating acts done bv defendant 

7 %> Vj* * i 

| 

Mills nor at his direction nor with his knowledge or 
approval, but on the ground that he is liable for tjie 
acts of the Secretary of the Treasury, the Commis¬ 
sioner of Internal Revenue and his deputies, or the 

i 

Collectors of Internal Revenue and their deputies. 
This possible contention is refuted in the body of our 
brief. (See pp. 13-20.) 


i 


i 
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declaration as amended 


Declaration_ Wherefore, it brings its suit for the sum of $250,000, 

K. 7 

etc. 

Standard Nut Margarine Company (of Florida), 

By (Sgd.) W. E. Nicholson, 
[Seal] Secty-Treas. 

Llyod Anderson, 

Attorney for Plaintiff. 
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APPENDIX B. 1 j 

THE LEGISLATIVE, ADMINISTRATIVE AND JU¬ 
DICIAL HISTORY OF THE GOVERNING 
PHRASE OF THE OLEOMARGARINE; 

ACT OF AUGUST 2, 1886. j 

The second section of the so called Oleomargarine 
Act of 1886 (24 Stat. 209) provides: I 

“Sec. 2 (Act Aug. 2, 1886). That for thb pur¬ 
poses of this act certain manufactured substiances, 
certain extracts, and certain mixtures and com¬ 
pounds, including such mixtures and compounds 
with butter, shall be known and designated as 
‘oleomargarine/ namely: All substances hereto¬ 
fore known as oleomargarine, oleo, oleomargarine 
oil, butterine, lardine, suine, and neutral; ap mix¬ 
tures and compounds of oleomargarine, oleo; oleo¬ 
margarine oil, butterine, lardine, suine, and neu¬ 
tral ; all lard extracts and tallow extracts; apd all 
mixtures and compounds of tallow, beef fat,i suet, 
lard, lard-oil, vegetable-oil annotto, and jother 
coloring matter, intestinal fat, and offal fat j made 
in limitation or semblance of butter, or when so 
made, calculated or intended- to be sold as butter 
or for butter.” (Italics ours.) j 

i 

i 

The Governing Phrase 

i 

The dispute between the Bureau of Internal Revenue 
and appellant giving rise to this suit centers around the 
propriety of the construction placed by the Coipmis- 
sioner upon the words “vegetable-oil annotto/ ap¬ 
pearing in Section 2 of the Act. This phrase is herein 
called “the governing phrase/’ Should the words 

“vegetable-oil” be read as qualifying “annotto,and 

- 

1 The substance of this appendix is taken from defendant Mel¬ 
lon’s Brief. 


i 




86 


the whole phrase as indicating a coloring material; or 
on the other hand, should the phrase be read as though 
a comma were inserted after the word “oil,” so that 
the phrase would read “vegetable oil. annotto”? Ex¬ 
cept for the governing phrase the definition of oleo¬ 
margarine refers onlv to animal fats. Plaintiff’s 
product was a vegetable oil compound containing no 
animal fats, and hence its taxability as oleomargarine 
hinged entirely on the interpretation to be placed upon 
the governing phrase. 

The basis of this controversv was ended bv an 
amendment to Section 2 of the Act of 1S86, adopted 
July 10, 1930, effective twelve months later (Supple¬ 
ment to U. S. C. A., Title 26, Sec. 541). By it the hy¬ 
phen in the phrase “vegetable-oil” was eliminated, and 
a comma was* inserted after the word “oil” and be¬ 
fore the word “annotto.” 


C. Legislative History of the Oleomargarine Act of 

August 2, 1886 

History in Congress 

The bill which eventuallv became law was intro- 
duced as H. R. 8328, 49th Congress, First Session, in 
the House of Representatives on April 28, 1886. As 
originally introduced and reported the bill contained 
a comma between the words “vegetable-oil” and 
“annotto.” In the printed copy of bill H. R. 8328, 
which was executed by the Government Printing 
Office from the original bill as introduced, the comma 
between the words “vegetable-oil” and “annotto” 
was omitted. 

On June 3,1886, the bill H. R. 8328 passed the House 
with amendments, none of which affected, the words 
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“vegetable-oil” and “annotto,” or the punctuation 
between them. The original manuscript copy!of the 
engrossed bill which was attested by the Clerk! of the 
House and transmitted by message to the Senate did 
not contain the comma between the words ^vegetable- 
oil” and “annotto.” The engrossed bill was executed 
from a copy of the printed bill as reported, thereby 
perpetuating the error made at the Government 'Print¬ 
ing Office in omitting the comma. j 

Upon its arrival in the Senate on June 5, 18&6, the 
bill was read twice and ordered to lie on the tabjle and 
again printed at the Government Printing Office jin the 
form as it passed the House, excepting that a (jomma 
was inserted between the words ‘ 4 vegetable-oil” and 
“annotto.” On June 7, 1886, the Senate referred the 
bill to its Committee on Agriculture and Forestry. 
On July 1, 1886, the bill was reported by such! Com¬ 
mittee to the Senate without amendment and wjth no 
accompanying report. The bill was again printed at 
the Government Printing Office, and in this ptint a 
comma appeared between the words “vegetable-oil” 
and “annotto.” | 

On July 20, 1886, the bill passed the Senate! with 
four amendments, none of which affected Section 2. 

* i 

These amendments were engrossed, attested bjc the 
Secretary of the Senate, attached to the original en¬ 
grossed House bill, and formally messaged t<j) the 
House of Representatives where, after consideration 
by the House Committee on Agriculture anc} the 
House itself, the Senate amendments were agreed to. 
From the original engrossed copy of the House biljl and 
Senate amendments, the enrolling clerk of the House 
prepared the enrolled bill which was signed by the 
Speaker of the House, messaged to the Senate ^here 
it was signed by the President of the Senate! and 
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thereafter approved hy the President of the United 
States. 

From the above it will he noted that the error first 
made by the Government Printing Office was perpetu¬ 
ated in the engrossment and again in the enrollment 
of the House bill, notwithstanding the fact that the 
error had been corrected in the prints of the bills for 
the use of the Senate. 

An examination of the various prints of the bill will 
show that the Government Printing Office arbitrarily 
made other changes in punctuation in Section 2 from 
the bill as originally introduced and from which the 
prints were made. 

That it was probably the intention of the framers 
of the Act that the comma should be inserted, was the 
conclusion of the Committee on Agriculture of the 
House of Representatives in its report on Bill H. R. 6, 
71st Congress. 1st Session, covering the amendments 
passed in 1930, which expressly inserted the comma 
and made certain other changes in Section 2, as above 
mentioned. In the course of its report to the House, 
the Committee on Agriculture said: 

“In line 18 of the printed bill (H. R. 6) a 
comma has been added between the term ‘vege¬ 
table oil* and the word ‘annotto.’ This is to 
correct a situation which arose because in the 
engrossed copy of the act of 1886, as amended, 
this comma was omitted. The context as well as 

the facts at that time and now clearlv indicate 

* 

that the comma is connoted at this place, and it 
appeared in the informal copies of the original 
act as it was considered bv the Committee and on 
the floor at that time. That is, vegetable oil is one 
substance, and annotto is another and entirely 

•/ V 

different pne, whose use is for the purpose of col¬ 
oring anything with which it is mixed to a yellow 
color like the natural color of butter. (House 
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Report Xo. 3, 71st Congress, First Session, Mav 
1, 1929).'” | 

We now turn to examine the interpretation placed 
upon the governing phrase by the Bureau of Internal 
Revenue and the Courts. 

l 

j 

D. Construction of the Oleomargarine Act by the 
Bureau of Internal Revenue and the Courts. 


Construction by the Bureau of Internal Rev Anne. 

j 

The Bureau of Internal Revenue always construed 
the governing phrase as containing the commja (See 
18 Op. Att. Gen. 489). We quote from the statute as 
printed in the following official publications: 


Publication 

Regulations Concerning Oleomargarine 
Under Internal Revenue Laws, 
August, 1886 (Series 7, No. 9—Re¬ 
vised) 

Regulations Concerning Oleomargarine 
Under Internal Revenue Laws, April 
26, 1889 (Series 7, No. 9—Revised 
April 26, 1889) 

Internal Revenue Laws In Force July 1, 
1889, Compilation of 1889. 

Internal Revenue Laws In Force Jan¬ 
uary 1, 1900, Compilation of 1900. 

Revised Regulations Concerning Oleo¬ 
margarine, etc., as Revised June, 1902. 
Regulations No. 9, Revised June, 1902. 

Revised Regulations Concerning Oleo¬ 
margarine, etc., Revised July, 1907 
(Regulations No. 9, Revised July, 
1907). 

Internal Revenue Laws In Force March 
4, 1911, Compilation of 1911. 

Internal Revenue Laws In Force May 1, 
1920, Compilation of 1920. 


Phrase 


“vegetable-oil, Annotto’ 


“vegetable-oil, |annotto” 

I 

I 

“vegetable-oil, ^nnotto” 

l 

“vegetable-oil, knnotto” 




vegetable-oil, dnnotto’ 




vegetable-oil, ^nnotto” 


“vegetable-oil, annotto” 
“vegetable-oil, annotto” 
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A number of official Treasure Decisions had ex- 
pressed the view that mixtures of ‘‘vegetable oils," 
as well as compounds or mixtures of “animal fats or 
oils" would be taxable under the Oleomargarine Act 
if made “in semblance of butter.." 

See Treasury Decisions 277, 244, 61b, 13b4 and 1434. 

Judicial Construction. 

On three occasions prior to the Standard Xut Deci¬ 
sion, the Supreme Court of the United States had occa¬ 
sion to quote or to give consideration to Section 2 of 
the Oleomargarine Act. 

In McCray v. United Stairs, 19b V. S. 27, 49 L. Ed. 
78 (1904), the Supreme Court purports to quote the 
pertinent part of the second section of the Oleomar¬ 
garine Act as follows: 

“vegetable oil, and annotto, and other coloring 
matter.” 


Cliff v. United States , 19b U. S. 159, 49 L. Ed. 139 
(1904). There the Supreme Court, speaking through 
Mr. Justice Brewer, held that where one of the ingred¬ 
ients named in the Act is used in a compound or mix¬ 
ture in such small proportionate quantity as to serve 
substantially only the purpose of coloring the product 
to cause it to look like butter, then such product would 
be considered as artificially colored, and would take 
the higher rate of tax. 

It is significant to note that in quoting Section 2 of 
the Act of 1886. the opinion of the Supreme Court in 
this case inserts the comma and holds that “palm oil 
is a vegetable oil. one of those substances” named in 
the Act as ingredients of oleomargarine. 
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Moxley v. Hertz , 216 II. S. 344, 54 L. Ed. 510 j(1910). 
Hero the opinion of the Supreme Court was delivered 

• . i 

m response to certain questions certified to it i by the 
7th Circuit Court of Appeals, the first of which ques¬ 
tions, and the affirmative answer to which coi trolled 
the case, was as follows: 

j 

“First. With the oleomargarine causjed ‘to 
look like butter/ by the use of natural palni oil as 
one of the ingredients—* a pure vegetable oil / 
named in the statute as an ingredient of oleomar¬ 
garine —which not only gives the coloration 
sought for the finished product, but otherwise (in 
some degree) improves the texture, qualify and 
healthfulness of the oleomargarine. Can shell use 
be denominated ‘artificial coloration/ wit bin the 
terms and meaning of the statute referred to, fix¬ 
ing the rate of taxation?” (Italics supplied.) 


The opinion of Mr. Justice McKenna in this case 
answers the above question in the affirmative, and af¬ 
firms the holding in the Cliff case that a slight use of 

i 

a statutory ingredient (palm oil, which is a vegetable 
oil) which substantially serves only to give the!prod- 

i 

uct color, cannot be regarded as rendering the product 
“free from artificial coloration” so as to take a lower 
rate of tax. 

For our purpose it is also important to note tlijat the 
opinion quotes the governing phrase of Sectioi] 2 of 
the Act of 1886, as amended, as follows: “vegetable 
oil, annotto.” i 

7 I 

Prior to the decision in the Standard case thej deci¬ 
sions of the lower Federal Court uniformly sustained 
the construction of the governing phrase which was 
adopted by the Bureau of Internal Revenue. 


The first case which directly involved the proper 
construction of the governing phrase was Higgins 

i 

Manufacturing Com pang v. Page , Collector, 297 Fed. 
644 (1924) (opinion of Judge Brown of the District 
Court of the United States for the District of Rhode 
Island). In that case suit was instituted by the Hig¬ 
gins Manufacturing Company against the local Col¬ 
lector of Internal Revenue to recover a tax paid by the 
plaintiff* under protest upon its product known as 
“Xut-Z-All,” which, it alleged, was not taxable under 
the Oleomargarine Act. The court held: (1) That the 
• words “vegetable-oil annotto, and other coloring mat¬ 
ter' ? contained in Section 2 of the Act of August 2, 
1886, should be read as though there were a comma 
after the word “oil"; and (2) That plaintiff’s product 
“Xut-Z-All” was not made in imitation or semblance 
of butter. As to whether the plaintiff’s product was 
made in imitation or semblance of butter, the court 
seems to have been influenced largelv bv the fact that 
the product was marketed in a triangular form of pack¬ 
age, bearing the label “Xut-Z-All” and the words 
“Nut Product,” “Prepared for Cooking and Baking,” 
which the court said proved that with respect to pack¬ 
ing and labeling, the plaintiff had “done its best to 
avoid deception of a customer.” Again, the Court 
considered the matter of taste, and concluded from 
the testimony that in this important particular plain- 
iff’s product whs not made in imitation of butter nor 
was it calculated or intended to be sold as butter or 
for butter. For present purposes we stress that the 
court in its opinion granted the following request of 
the Collector for a finding of law: 

“That the phrase ‘vegetable oil annotto, and 
other coloring matter’ contained in section 2 of 
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i 

i 

| 

i 


the act of August 2, 1886 (24 Stats. 209), should 
be read as though there were a comma aft^r the 
word ‘oil’.” 


Thereafter, on April 1, 1927, D. H. Blair, Coihmis- 
sioner of Internal Revenue, and Ogden L. Mills^ Act¬ 
ing Secretary of the Treasury, promulgated Treasury 
Decision 4006, effective October 1, 1927, amending 
Regulations 9 (Revised August, 1925) relative to Oleo¬ 
margarine, etc., with respect to cooking compounds so 
as to read as follows (R. 24, 85): 

“ ‘(b) Cooking Compounds: Cooking I com¬ 
pounds which are placed on the market in Sgood 
faith as such, and which do not resemble bSutter 
in flavor, texture or appearance are exempt from 
the tax imposed upon oleomargarine. 

“ ‘All animal fats or oils, vegetable oils, aqd all 
compounds and mixtures of such animal fats or 
oils, or vegetable oils, with or without the addi¬ 
tion of coloring matter, which have been chiirned 
in milk or cream with the effect of causing the 
resultant product to assume a flavor, textur^ and 
appearance resembling that of butter are prop¬ 
erly taxable under the law as oleomargarine, i 

“ ‘All vegetable or animal oils or combinations 
thereof, churned, emulsified or however miixed, 
colored to look like butter , crystalized, salted (or 
unsalted) and worked, will be deemed to possess 
a sufficient similarity to butter in flavor, texture 
and appearance to bring the resultant product 
within the classification of oleomargarine).” 
(Italics ours.) 


In embracing.compounds of either vegetable orj ani¬ 
mal oils this Treasury Decision was the same a$ the 
Regulations which had theretofore existed; it differs 
from them only in giving to the coloring of any isuch 


i 


i 
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compound “colored to look like butter'' conclusive 
force in the matter of its taxability. This Treasury 
Decision resulted in the following two injunction pro¬ 
ceedings : 

Higgins Manufacturing Company v. Page, 20 Fed. 
(2d) 74S, in the District Court of the United States 
for the District of Rhode Island. This was an equity 
proceeding brought by the Higgins Company against 
the Collector alleging that its product known as “Hig¬ 
gins Xut Product" was the same as that formerly 
manufactured bv it under the name of “Xut-Z-All,” 
that tlie manner of putting it up was the same used 
in connection with the earlier product which had been 
held nontaxable by Judge Brown in the case of Hig¬ 
gins Manufacturing Company v. Page , supra , and that 
the Collector had given notice of his intention to col¬ 
lect a tax on the product from and after October 1, 
1927. (hi July 22. 1927, the court granted a temporary 

injunction, which was made permanent on December 
29, 1927. In its opinion the court stated that the in¬ 
junction was justified because the Collector was threat¬ 
ening to take action which the court had held to be il¬ 
legal. Under all the circumstances the action of the 
court seems entirely proper and it may be noted that 
the permanent injunction by its terms was to— 

“remain in force only so long as the plaintiff shall 
continue to manufacture the product ‘Higgins 
Xut Product from the same component mate- 
terials, and market the product as such product 
was found to be made and marketed by the plain¬ 
tiff by the decision and judgment of this Court in 
the case of Higgins Manufacturing Company vs. 
Frank A. Page, Collector of Internal Revenue, 
Law Xo. 1548, except for the substitution of the 
trade name ‘Higgins Xut Product’ for the trade 
name ‘Xut-Z-All’.” 
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Baltimore Butterine Company v. Mellon, Blgir and 
Estes, unreport eel, Xo. 47120 In Equity, in the Supreme 
Court of the District of Columbia. Like the j second 
Higgins case, this suit in equity was occasioned by the 
promulgation of Treasury Decision 4006. It sojught to 
restrain the application of this Treasury Decision to 
the plaintiff’s product “Xu-ine.” On July 30, 1927, 
Judge Jennings Bailey issued an injunction p&ndente 
Ute enjoining the defendants, their agents, etcL, from 
enforcing T. 1). 4006 in so far as it might apphj to the 
plaintiff’s product “Xu-ine.” In an opinion 'accom¬ 
panying this preliminary injunction, Justice jBailey 
stated: 

“I agree with the reasoning of the decision of 
Judge Lowell of the District Court of Rhode 
Island in Higgins Manufacturing Co. v. Page that 
this is one of the cases to which the Supreme 
Court referred in Dodge v. Brady , 240 U. S. 122, 
of extraordinary and exceptional circumstances. 

“The bill alleges that the substance ‘Xu-ine’ 
involved in this case is the same as ‘XuLZ-All’ 
which Judge Brown of the same District j Court 
held not subject to taxation under the Oleomar¬ 
garine Act. Yet in spite of this judicial holding 
the defendant has attempted by a regulation to 
make all substances like to that involved pi this 
suit taxable under the Act. It is clear th|at the 
defendant by means of a mere regulation cannot 
enlarge the provisions of the Act, and such h regu¬ 
lation cannot be enforced. There would be no end 
to litigation if the defendant should persist in 
levying a tax after the Courts have held the tax 
invalid, and the injury to the plaintiff wojild be 
irreparable and the amount inascertainabld. 

“The injunction will issue as prayed, restrain¬ 
ing, pendente lite, the defendant from enforcing 
Treasury Decision Xo. 4006, in so far as i|t may 
apply to “Nu-Ine.’ 

“Jennings Baiiley 

JUSTICE”! 


i 

i 


i 


The injunction pendente life as issued merely de¬ 
crees : 


“That the defendants, their agents, deputies, 
assistants and representatives, be enjoined, pen¬ 
dente life , from enforcing Treasury Decision No. 
4006, in so far as it may apply to the product of 
plaintiff known as ‘XU-INE’ ...” 

On December 16, 1927, upon final hearing, Justice 
Hoehling made permanent the above mentioned in¬ 
junction pendente life, and delivered an oral opinion, 
in the course of which he said: 

“It thus appears that, while, in the act, the sub¬ 
stance or compound which is there defined as 
oleomargarine, must be ‘made in imitation or 
semblance of butter, or when so made, calculated 
or intended to be sold as butter or for butter’; in 
the regulation, Treasury Decision 4006, the mere 
coloring of the compound, to look like butter, (to 
here use the words of the regulation), ‘ Will be 
deemed to possess a sufficient similarity to butter 
in flavor , texture , and appearance , to bring the; 
resultant product within the classification of oleo¬ 
margarine / 

“The short of the matter seems to be that bv 

* 

this regulation, the coloring of the compound 
alone suffices to raise a conclusive presumption 
that the compound is made in imitation or sem¬ 
blance of butter, and calculated or intended to be 
sold as butter or for butter. 

“Doubtless Congress could have provided pre¬ 
sumptions, as well as rules of evidence, appro¬ 
priate to the enforcement of the provisions of said 
act of 1886; and might have directed that the 
presence of a given fact or facts, unexplained or 
unsatisfactorily explained, might or should give 
rise to certain presumptions and consequences; 
just as it has done in other revenue acts—the 
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narcotic act, for example; but here, apparently, 
that was not done—or, at least, if there b^ any 
such provision in the legislation, the same has not 
been brought by counsel to the attention o|f the 
Court, and the Court has not itself discovered 
such provision.” j 

| 

i 

The Officials of the Bureau of Internal Revenueiwere 

i 

quick to acquiesce in these decesions. On August 31, 

1927, D. H. Blair, Commissioner, and Ogden L. ilills, 

Acting Secretary of the Treasury, promulgated T. D. 
4085 amending T. D. 4006 so that it should not Stake 
effect until January 1, 1928: and on December 23, jl927, 
Commissioner Blair, with the approval of Secretary 
Mellon, promulgated T. D. 4114 so as to extend the 
effective date of T. D. 4006 from January 1, 19^8 to 
July 1, 1928. On April 13, 1928, Commissioner Blair, 
with the approval of Secretary Mellon promulgated 
T. D. 4149 revoking T. D. 4006, such revocation to ^ake 
effect immediately. (R. 18, 24, 86.) i 

The action of the Treasury officials in revoking T. 
D. 4006 was manifestly a full compliance with the de¬ 
cision in the Baltimore Bntterine case above ipen- 
tioned. It is important to note, however, that lipon 
such revocation the Act of 1886 still remained eifec- 

i 

live as a basis of taxing those products which egme 
within its terms, as construed in the first Higgins case 
with the comma inserted in the governing phrasej. 

Such was the status of the administration of I the 
Oleomargarine Act when, in April, 1928, appelant 
Standard Nut Margarine Company began the manu¬ 
facture of its “Southern Nut Product.” In March, 

1928, the plaintiff advised the Collector at Jackson¬ 
ville, Florida, of its intention to manufacture a cook¬ 
ing compound, and requested a ruling as to whether 
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its oleomargarine equipment and machinery could be 
utilized for such purpose. Upon such inquiry being- 
transmitted to the Bureau of Internal Revenue, R. ML. 
Estes, Deputy Commissioner, replied under date of 
March 29, 192S (Exhibit “1” to Bill of Particulars 
(R. 32)): 

"While this office considers that such com¬ 
pounds are properly taxable as oleomargarine 
under the law, in view of certain adverse court 
decisions, no attempt is being made to hold them 

taxable at the present timed' (Italics ours.) 

> 

Here was a clear eaviat — a red flag of warning — 
to the appallaiit that the Bureau of Internal Revenue 
considered as taxable the product which it proposed to 
make, although such taxes were not being enforced 
“at the present time.” Thus the appellant entered 
upon the manufacture of its Southern Nut Product 
with full knowledge of the views of the Bureau. 

Field investigations conducted by the Bureau of 
Internal Revenue during the latter half of 1928 and 
early part of 1929 showed that “manufacturers of so- 
called colored cooking compounds * * v have continued 
to improve their product,” and that “these products 
* * * have been sold as oleomargarine or butter or 
served as butter in low-priced restaurants and eating 
houses,” and that “only a small percentage is actually 
used for cooking or baking purposes.” (See Annual 
Report of the Commissioner for the fiscal year ended 
June 30, 1929, referred to in plaintiff’s amended bill 
of particulars (R. 56). As a result of this investigation 
and upon all of the reports before him, D. H. Blair, 
Commissioner of Internal Revenue, reached the conclu¬ 
sion that a number of the products in question, includ¬ 
ing that of plaintiff, were made in semblance of butter 
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I 

I 

i 


and that it was actually intended and calculated by the 
manufacturers to be sold as butter and was sbld as 
and for butter. (See Commissioner’s Annual Report, 
supra; and Judge Adkins’ opinion (R. 87) and author¬ 
ities there cited). 

Having reached this conclusion, it was Commissioner 
Blair’s dutv under the law to estimate the amount of 

* # . i 

stamp tax which had not been paid and to make as¬ 
sessment therefor, and this the Commissioner di'd (R. 
87). I 


The assessment against plaintiff was made |April 
24, 1929, for $f),000 for its product manufactured in 
January, 1929. As required by law, the Commissioner 
forwarded the assessment to the proper Collectors 
and gave written instructions to make the collections 
(R. 87). | 

Under the law it was the dutv of the Collectors to 


collect the taxes so assessed as well as the ahnual 

i 

taxes from dealers handling plaintiff’s product.! 

To enjoin such collections, the folowing three isuits 
were tiled in the Supreme Court of the District of 
Columbia, in one or another of which all the rdanu- 
facturers except the Higgins Company were plain¬ 
tiffs (R. 87): ^ " ! 

Harroiv-Taylor Bui ter Company v. Andrew W.\Mel- 
lon, Secretary of the Treasury, David H. Blair, Com¬ 
missioner of Internal Revenue, R. M. Estes, Deputy 
Commissioner of Internal Revenue, and Noah Crooks, 
Collector of Internal Revenue, unreported, No. 4^479 
In Equity. In his opinion (R. 87) Justice Apkins 
states the facts respecting this suit as follows: I 


‘‘The bill, after citing the prior litigation^ al¬ 
leged that plaintiff had submitted a sample of its 
vegetable-oil product to the Commissioner, wjiose 
Deputy Estes replied by letter similar to the 1 ; let- 


I 
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i 
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tors to other manufacturers; that plaintiff began 
to manufacture its product, Rich Nut Compound, 
and had built up a business therein; that in 1929 
the Collect dr of Internal Revenue sent agents to 
examine its books; that on February 13, 1929, the 
Commissioner made an assessment of $500 against 
plaintiff for the stamp tax on its product sold in 
January, and that Collector Crooks notified plain¬ 
tiff of the assessment and requested its payment. 
The bill prayed that defendants be enjoined from 
attempting, to collect said tax. The answer was 
signed and sworn to by Messrs. Mellon, Blair and 
Estes. It averred that plaintiff's product was made 
in imitation and semblance of butter and being so 


is calculated and intended to be sold as butter or 
for butter (par. 4); that the product which plain¬ 
tiff is now manufacturing is not the same product 
submitted by plaintiff to the Commissioner of In¬ 
ternal Revenue, and that its present product is 
taxable under the oleomargarine law (par. 20)." 


On March 8, 1929, Mr. Justice Bailey denied plaintiff’s 
motion for a temporary restraining order, and on April 
30, 1929, entered the following order denying plain¬ 
tiff’s motion for an injunction pendente life: 

“The Baltimore Butterine Co. case differs mate¬ 
rially from the case at bar. In this case the de¬ 
fendants deny that the product sold is the same 
as that passed upon by them, and apparently there 
has been no adjudication by the court that the 
plaintiff’s product is not taxable. 

“The motion for an injunction pendente lite 
will be overruled.” 


On September 3, 1929, the case was dismissed by order 
of the plaintiff’s attorney. 

Ed. S . Vail Butterine Company, The Standard Nut 
Margarine Company , and seven other plaintiffs, v. 
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I 
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David H. Bla-ir, Commissioner, and B. M. Estes, Dep¬ 
uty Commissioner of Internal Revenue, unrepcjrted, 
Xo. 49,751 In Equity, in the Supreme Court of thq Dis¬ 
trict of Columbia. The facts of this case are set forth 


in the opinion of Mr. Justice Adkins (R. 88-90) which 
we quote: 

i 

‘‘The bill set forth the prior litigation, averred 
that each plaintiff before beginning business had 
submitted a sample of its product to the Commis¬ 
sioner and received the letters before set forth or 
letters similar thereto; that said letters were writ¬ 
ten after an analysis of plaintiff’s productsj and 
constituted final decisions that said products were 
not taxable as oleomargarine. 

“The bill also averred that in April, 1929, Vari¬ 
ous internal revenue officers acting under instruc¬ 
tions of defendant Estes called on plaintiffs at 
their places of business and demanded payfnent 
of various taxes upon the nut products theretdfore 
made bv them. 

“The bill sought to enjoin collection of 'said 
taxes and of annual taxes from dealers handling 
plaintiff’s products. 

“The sworn answer signed by both defendants 
Blair and Estes contains a full statement of what 

i 

thev believed to be the facts. 

“The answer avers that the products thei} be¬ 
ing sold by plaintiffs differed from the original 
Higgins product and were marketed in a different 
manner, that the product then being made by! the 
plaintiffs were not the same as the samples origin¬ 
ally submitted by them to the Bureau of Internal 
Revenue, and were not being placed upon the ipar- 
ket and sold for the same purposes as the samples 
originally submitted to the Bureau and analyzed 
by it; i 

“That samples of the products then being manu¬ 
factured and marketed by plaintiffs had been se¬ 
cured from agents and dealers of plaintiffs 


i 


i 
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throughout the United States and had been 

analyzed bv chemists of the Bureau: that said 
% • 

samples show that plaintiffs’ products were dif¬ 
ferent from their original samples and of a much 
smoother and finer texture and quality, and were 
similar to butter; 

“The answer alleged that all of said products 
were made ; in imitation and semblance of butter, 
were calculated and intended to be sold and are 
sold as a*nd for butter; that said products were ad¬ 
vertised in manv states as a substitute for butter 
and sold in imitation of butter; that said products 
were purchased in the public market as imitations 
of butter and were used by the public as imitation 
butter; that plaintiffs well knew their products 
were being marketed by their agents and dealers 
as and for butter and that the products were being 
sold in imitation and semblance of butter; 

“That all of said products were included in and 
intended to be included in the definition of oleo¬ 
margarine given in the statute and that the prod¬ 
ucts upon which a tax has been assessed and for 
which payment has been demanded are product* 
which are manufactured and marketed and come 
within the provisions of the oleomargarine act as 
amended.” 

On May 1, 1929, Justice Jennings Bailey issued a 
temporary restraining order in accordance with the 
prayers of the bill, to remain effective until May 10, 
1929. This was extended to May 20, 1929, when a 
motion for temporary injunction was argued and de¬ 
nied by the Supreme Court of the District of Colum¬ 
bia > and the temporary restraining orders were 
vacated and set aside. On the same day an answer of 
the defendants was filed, and subsequently there were 
additional pleadings in the case, but by reason of sub¬ 
sequent developments, to which we shall refer, the 
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suit was never tried and was ultimately dismissed for 
lack of prosecution on July 11, 1930. It is important 
to note that this suit filed by the plaintiff herein and 
others immediately following the assessment \upon 
which the plaintiff bases its present claim, named as 
defendants not Secretary Mellon nor Undersecretary 
Mills, but only Commissioner Blair and Deputy j< Com¬ 
missioner Estes. It is further important to note that 
the District of Columbia Court expressly refused to 
restrain the Commissioner and his deputy from as¬ 
sessing a tax on plaintiff’s product. What clearer in¬ 
ference of a right to tax the product could be given! 

Baltimore Butterine Company v. David H. fillair, 
Commissioner, and B. M. Estes, Deputy Commissioner, 
unreported, No. 49778 In Equity, in the Supreme (pourt 
of the District of Columbia. This case, filed Mav 6, 

i *■ 

1929, was a bill in equity praying for an injunction 
similar to that asked in the suit of Ed. S. Vail Butter¬ 
ine Company, et al. v. Blair and Estes, supra, which 
had been brought a few days previous. On May 6, 
1929, Justice Bailey entered a temporary restraining 
order in this case similar to that in the companion 
case, which was subsequently extended to May 20, 
1929. On that date Justice Bailey denied plaintiff’s 
application for preliminary injunction, and set aside 
the temporary restraining orders. Like the Vail case, 
this suit was never tried, and was dismissed forjlack 
of prosecution on July 11, 1930. (B. 89). j 

Brief mention should be made of Baltimore j But¬ 
terine Company, et al. v. Talmadge, 32 Fed. 2d.| 904 
(District Court of the United States for the Southern 
District of Georgia) (May 13, 1929). We would! not 
refer to this case at all except that it is cited by plain¬ 
tiff in paragraph 11(B) of plaintiff’s Bill of Particu¬ 
lars as one of the cases in which its product “had ijieen 

i 

| 

j 

i 

! 

i 

i 
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held by the courts of the United States not to be tax¬ 
able as oleomargarine/' (R.24). It is sufficient to 
state, as will appear by reference to the reported 
opinion of the court, that the case merely holds that 
Southern Xut Product, and other similar compounds, 
were not “adulterated within the meaning of the Food 
and Drug Act of the State of Georgia’' and that they 
were not misbranded. The decision was affirmed by 
the 5th Circuit Court of Appeals on February 20, 1930, 
37 Fed. 2d. 1014. The case did not involve the Oleo¬ 
margarine Act of 1880 in anv sense and was brought 
against Talmadge, Commissioner of Agriculture of 
the State of Georgia. Xo official of the United States 
was a party to it. It is wholly irrelevant. 

The complete lack of merit in appellant’s case, and 
the absence of any impropriety in the acts of the offi¬ 
cials of the Bureau of Internal Revenue is shown 
bevond the shadow of a doubt bv that which we are 

v * 

about to relate, and which is a matter of record in this 
case. We have made mention of the fact that appel¬ 
lant's primary complaint in this case is directed 
against assessments made in April, 1929, and we have 
shown that, by proceedings in this court against Com¬ 
missioner Blair and Demitv Commissioner Estes, 

▲ • / 

further action of the officials with respect to the col¬ 
lection of such assessments was restrained up to May 
20, 1929. What then happened is set forth in plain¬ 
tiff’s Exhibit 4 to its amended bill of particulars, 
which is as follows (R. 61,89, 90). 

“June 20, 1929 

“MEMORANDUM for 
Deputy Commissioner Estes, 

Miscellaneous Tax Unit. 

In re: Cooking Compounds. 

Many inquiries are being made at this office and 
at various offices of the Collectors of Internal 
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Revenue as to the Department's position relative 
to the taxabilitv of certain so-called artiificiallv 
colored cooking compounds. 

You are advised that on June 12, 192.9,1a con¬ 
ference was held in my office with various! repre¬ 
sentatives of the Bureau, including the General 
Counsel's Office, and it was decided that said 
products should be held to be subject to a tax at 
least from April 1, 1929. 

It was further deemed advisable to proceed 
forthwith with a test case at Kansas City, Mis- 
souri, to be known as ‘Harrow-Tavlor Butter 
Company vs. Crooks, Collector,’ this suit t<|) be in 
accordance with an arrangement between counsel 
representing some of the so-called cooking com¬ 
pound concerns. The test case is now und^r way 
and it is expected the same will be tried sorpe time 
about the 20th of July, 1929. | 

The Bureau has further decided that ipitil a 
decision has been rendered by the District I Court 
in the Harrow-Tavlor test case no attempt will be 
made to collect any of the tax now assessed and 
outstanding against any of the manufacturers, 
dealers or retailers handling same. It is imder- 
stood, however, between counsel representihg the 
Harrow-Tavlor Company and other manufac¬ 
turers of said so-called cooking compounds that, 
if there is any delay or failure on the part of 
counsel of the Harrow-Tavlor concern to I coop¬ 
erate in proceeding forthwith with the Harrow- 
Tavlor test case as agreed upon between counsel 
and the Bureau, the Bureau will deem it advisable 
to instruct all Collectors to proceed immediately 
with the collection of all outstanding tax due and 
owing from April 1, 1929, by said manufacturers, 
jobbers and retailers handling said products. 

It is suggested that a copy of this memorandum 
be sent to all Collectors. 

(Signed) ROBT. H. LUCAS, j 

Commissioner.” 

i 


I 
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On June 22, 1929, the Collectors were advised in 
accordance with the foregoing memorandum (Ex. 13, 
R. 41;R. 90). 

The Harrow-Taylor Buffer Company v. Noah 
Crooks , Collector, unreported, in the District Court of 
the United States for the Western District of Mis¬ 
souri. This is the test case referred to in plaintiff's 
Exhibit 4 quoted above. The suit was brought June 
25, 1929, to recover manufacturers' excise tax paid by 
plaintiff at the rate of ten cents per pound under pro¬ 
test upon its cooking compound known as “Rich Xut 
Shortening." A jury trial was waived by stipulation 
and the case tried by the court. The counsel for plain¬ 
tiff, The Harrow-Taylor Butter Company, was George 
X. Murdock, who is also counsel for the plaintiff in the 
present suit, and was counsel for plaintiff in all of its 
litigation hereinafter referred to. As appears from the 
opinion of Judge Reeves tiled August 5, 1929, it was 
the contention of plaintiff (a) that its product was not 
within the purview of the Oleomargarine Act; (b) that 
if so, the Act was unconstitutional; (c) that the ques¬ 
tions involved had been previously adjudicated; and 
(d) that its product was neither made in imitation or 
semblance of butter, nor was it calculated or intended 
to be sold as butter or for butter. Judge Reeves first 
gave consideration to the proper construction of the 
Act, and after reviewing the evidence which showed 
the history in Congress of the Act of 1886, and making 
reference to the opinion of Judge Brown in the first 
Higgins case, whose views in this respect were in ac¬ 
cord with his own. Judge Reeves concluded that “a 
reasonable interpretation of said statute would require 
the insertion of the comma after the word ‘oiU and 
before the word ‘annottoV’ The contention that the 
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act was unconstitutional was brushed aside as | deserv¬ 
ing little consideration. Similarly, little merit was 
found in the contention that the question before the 
Court had been previously adjudicated, for thcj reason 
that the Commissioner had not previously made any 
ruling with respect to the colored product under in¬ 
quiry, but only as to samples of its productj which 
were not colored. As to the final contention of plain¬ 
tiff, the Court held that the product was nbt only 
“made in imitation or semblance of butter,” but it was 
also “calculated and intended to be sold as better or 
for butter. ’ ’ 

The decision in the Harroiv-Taylor case was! a com¬ 
plete victory for the Government. On every point it 
had been sustained in a case which had beep deter¬ 
mined upon as a “test case.” This was the!second 

United States District Court to hold that the govern- 

\ 

ing phrase should be construed with the conpna in¬ 
serted, and no court had ever held otherwise. To have 
failed at this juncture to attempt to enforce |he tax 
would have been neglect of duty on the part! of the 
taxing officials. Nevertheless plaintiff corpplains 
against receiving notice on or about September 1, 
1929, that the manufacture and sale of its product, 
Southern Nut Product, would be taxable as oleomar¬ 
garine, and attaches as Exhibit 13 (R. 41) a copy of 
instructions from Commissioner Lucas to the loyal Col¬ 
lector which plaintiff states it received from the Col¬ 
lector (R. 29) and which is as follows: 
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“TREASURY DEPARTMENT, 
AUGUST 24, 1929, 

'Washington, D. C. 


Collector of Internal Revenue: 

Under date of June 22, 1929, Collectors of In¬ 
ternal Revenue were advised of the decision of 

this office that certain so-called artificiallv colored 

% 

cooking compounds should be held taxable as oleo¬ 
margarine. It was further stated in said letter 
that until the District Court for the Western Dis¬ 
trict of Missouri rendered its decision in the test 
case of Harrow-Taylor Butter Company v. Crooks, 
Collector, no attempt would be made to collect any 
of such tax then assessed and outstanding against 
any of the manufacturers of, or wholesale or re¬ 
tail dealers in, such products. The District Court 
on August 5, 1929, rendered a decision favorable 
to the Bureau's contentions in the above entitled 
case. 

In view of the Harrow-Tavlor decision it is the 
purpose of the Bureau to place the manufacturers 
of these so-called artificially colored cooking com¬ 
pounds on the same footing as any other manu¬ 
facturer of oleomargarine at the earliest practi¬ 
cable date. A general conference of the cooking- 
compound industry is being called in my office in 
the near future. You will be promptly advised as 
to its outcome and the conclusions formulated as 
a result thereof. 

The wholesale and retail dealers of these prod¬ 
ucts are subject to the special tax as dealers in 
colored oleomargarine and shall comply with the 
provisions of Treasury Department Regulations 
No. 9. The immediate enforcement of collection 
of such special tax shall be made with respect to 
any wholesale and/or retail dealer who sells such 
products on and after October 1, 1929, with re- 
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spect to such taxes accrued prior to Octbber 1, 
1929, you will receive further instruction^. It is 
requested that you give the information contained 
in this paragraph due publicity and endeavor to 
have the same published in the newspapers and 
trade journals of your collection district. 

Robert Lucas] 
Commissioner. ’ ’ 

KTC 

! 

i 

There was only one product which the taxiing of¬ 
ficials were now prohibited from taxing, namely] “Hig¬ 
gins Nut Product,” and this was because the injunc¬ 
tion of the court in the second Higgins case l|iad re¬ 
strained the imposition and collection of tax upon that 
product generally, so long as its nature remained sub¬ 
stantially the same. Thus the Higgins Manufacturing 
Company was enabled to sell its product in the South, 
as elsewhere, free of tax. All other manufacturers 
were notified that as to them the Harrow-Taylgr test, 
case would be regarded as controlling and the tax lia¬ 
bility would be enforced beginning October l!, 1929. 
The plaintiff herein, Standard Nut Margarine Com¬ 
pany, proceeded to file four suits in different jurisdic¬ 
tions, the first of which was the case of— 

Standard Nat Margarine Company v. Miller , Col¬ 
lector, unreported, in the United States District! Court 
of Florida, which was the District in which plaintiff’s 
manufacturing plant and offices were located. On 
January 7, 1930, Judge Lake Jones, upon motion of 
plaintiff, issued an injunction pendente lite restrain¬ 
ing the Collector, his agents, etc., from collecting or 
attempting to collect any tax upon plaintiff’s product, 
(R. 91). On March 3, 1930, the case came on fdr final 
hearing, at which time testimony was offered bn be- 
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half of the plaintiff. The Collector’s counsel moved 
to dismiss the bill for lack of jurisdiction, and offered 
no testimony. As appears from the opinion of the 
5th Circuit Court of Appeals, the Collector’s conten¬ 
tions were: 

(1) That the* Commissioner’s determination as to 
taxability pursuant to Section 14 of the Oleomarga¬ 
rine Act as amended is final and not subject to judi¬ 
cial review. 

(2) That the maintenance of the suit was forbidden 
by Section 3224 of the Revised Statutes (26 U. S. C. A. 
See. 154) which provides: 

“No suit for the purpose of restraining the as¬ 
sessment or collection of any tax shall be main¬ 
tained in any court.” 

(3) That the suit was maintainable because the Gov¬ 
ernment was an indispensable party and was not 
joined. 

An appeal was taken by the Collector from Judge 
Lake Jones injunction decree, and when the appeal was 
allowed, the Court suspended the operation of its de¬ 
cree (See Exhibit 15 to plaintiff’s bill of particulars 
(R. 43) and Exhibit 13 to plaintiff’s amended bill of 
particulars (R. 68) ). As hereinafter noted, this case 
was later affirmed by the Fifth Circuit Court of Ap¬ 
peals (49 Fed. 2d 79, April 22, 1931) and by the Su¬ 
preme Court of the United Sates (284 U. S. 498, Feb. 
15, 1932). 

On May 28, 1930, the 8th Circuit Court of Appeals 
affirmed (41 Fed. 2d 627) the opinion of Judge Reeves 
in the test case of IIarroiv-Taylor Butter Company v. 
Crooks , Collector , referred to above, saying: 


Ill 
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‘‘The appellant contended that the act jdid not 
apply to substitutes for butter made of vegetable 
oil. The court below held that it did, and we 
think that that is a reasonable construction of the 
act. In that connection, it is of some interest to 
note that in its opinion in the McCray cpse, on 
page 43 of 195 U. S., 24 S. Ct. 769, 771, the Su¬ 
preme Court, in quoting that portion of the act 
which the appellant here claims excludes vegetable 
oil butter substitutes, does so as follows: 4 And all 
mixtures and compounds of tallow, beef fait, suet, 
lard, lard oil, vegetable oil, and annptto.’ ” 

(Ttalics ours.) ! 

! 

i 

| 

Thus, by June 1, 1930, two District Courts jof the 
United States had held that the governing phrase 
should be construed with a comma inserted, ahd the 
8th Circuit Court of Appeals had held that this; was a 
reasonable construction of the Act. No court Jiad at 
that time ever held otherwise, and vet it is because the 
officials of the Bureau of Internal Revenue gavel to the 
Act this very construction that their official superiors, 

i 

Assistant Secretarv of the Treasure Mills and Secre- 

* * 

tary Mellon, are sought to be held liable in damages. 
It was only a few months later when another Federal 
Court, in the second suit brought by the present 'plain¬ 
tiff, was to align itself with the 8tli Circuit Cojirt of 
Appeals and the other courts above referred toJ 
Standard Nut Margarine Company of Florida v. 
Jones , Collector , unreported, in the United States 
District Court of South Carolina. There plaintiff 

i 

sought to enjoin the collection of taxes under the (Oleo¬ 
margarine Act upon its dealers in South Carolina. A 
temporary restraining order was granted October 10, 
1930, but upon hearing, preliminary injunction was 
denied November 28, 1930. In his opinion deiiying 
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the preliminary injunction . Judge Cochran held that 
the governing phrase of Section 2 of the Act should be 
read as though the comma were inserted; that plain¬ 
tiff’s product had the appearance of butter, and a taste 
similar to butter, and was marketed in the same man¬ 
ner as butter; and that in consequence of these facts 
the Commissioner's decision that the product was sold 
by retailers as a butter substitute and was calculated 
or intended to be sold as or for butter was not unrea¬ 
sonable or arbitrary. The opinion also holds that the 
case is not of an exceptional character taking it out of 
the provisions of R. S. 3224. 

Meanwhile, in May, 1930, Standard Xut Margarine 
Company of Florida filed a similar suit in equity 
against Rose, Collector, in the District Court of the 
United States at Atlanta, Georgia, seeking to enjoin 
collection of the tax. On June 2, 1930, Judge Sibley 
refused the injunction on the theory that R. S. 3224 
(26 U. S. C. A. sec. 154) was applicable. This deci¬ 
sion was later reversed by the Fifth Circuit Court of 
Appeals (49 Fed. 2d 85) and the reversal sustained 
by the Supreme Court of the United States (284 U. S. 
498) where this case was heard and decided along with 
the Florida suit against Miller, Collector, hereinafter 
discussed at length. 

Danish Packing Company Ltd. v. Andrew W. Mel¬ 
lon, Secretary of the Treasury, Ogden L. Mills, As¬ 
sistant Secretary, Robert H. Lucas, Commissioner of 
Internal Revenue, and R. M. Estes, Deputy Commis¬ 
sioner of Internal Revenue, Xo. 51371 In Equity, in 
the Supreme Court of the District of Columbia. By 
this suit plaintiff sought an injunction restraining de¬ 
fendants from taxing the plaintiff's products as oleo¬ 
margarine. After hearing, on June 30, 1930, Judge 
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Hitz denied the injunction, without opinion. The case 
was dismissed by plaintiff on April 1, 1932 (R. Sl4, 95). 

Higgins Manufacturing Com party v. David Burnet, 
Commissioner of Internal Revenue, and R. M. Estes, 
Deputy Commissioner of Internal Revenue, No.| 51890 
In Equity, in the Supreme Court of the District, of 
Columbia. There plaintiff sought to restrain t|ie de¬ 
fendants from asserting or attempting to assort an 
oleomargarine tax against plaintiff’s product.! The 
defendants contended that the product as then sold 
was different from that involved in the Higgins\ cases 
in Rhode Island. On October 15, 1930, Judge Adkins 
filed a memorandum opinion finding— 

! 

“ * * * that Higgins Nut Product is fnanu- 

factured from the same component materials and 
marketed by the plaintiff as said product was 
found to be made and marketed by the plaintiff 
by the decision and judgment of the United States 
District Court for the District of Rhode Island in 
the law case above described, reported in 297j Fed. 
at 644,” | 

i 

and that in consequence, while the two Higgins bases 
in Rhode Island might not be res ad judicata, theyjwere 
very persuasive. A permanent injunction was issued 
enjoining Commissioner Burnet and Deputy Commis¬ 
sioner Estes from directing, authorizing or advising 
any Collector of Internal Revenue to collect or attbmpt 
to collect payment of oleomargarine taxes on plaintiff’s 
products 44 Higgins Nut Product” or “Nut-Z-Jvil.” 
(R. 94.) j 

While the appeals were pending in the Florida! and 
Georgia cases, plaintiff, on December 2, 1930, insti¬ 
tuted its fourth suit, viz: Standard Nut Margarine 
Company of Florida v. David Burnet, individually and 


i 
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as Commissioner of Internal Revenue, unreported, No. 
52174 In Equity, in the Supreme Court of the District 
of Columbia, by which plaintiff sought to restrain de¬ 
fendant from ‘the assessment and collection of taxes 
upon its Standard Xut Product. On motion, Judge 
Adkins, on December 15, 1930, granted a preliminary 
injunction in older “to protect plaintiff from inter¬ 
ference until the decision on appeal in the Florida 
case.” (B. 92.) 

The first court which ever held that the governing 
phrase in the Oleomargarine Act of 1886 should be 
given any other construction than that which the Gov¬ 
ernment had always placed upon it was the decision 
of the 5th Circuit Court of Appeals in the case of 
Miller v. Standard Nut Margarine Company of Flor¬ 
ida, rendered April 22, 1931, and reported at 49 Fed. 
(2d) 79. As above stated, that decision was rendered 
upon a record purely ex parte —the Collector having 
offered no evidence and having relied upon arguments 
directed to the lack of jurisdiction of the court. It is 
significant to note that while holding that the govern¬ 
ing phrase should be read without inserting the 
comma, the opinion does not even mention the test 
case of IIarrow-Taylor Butter Company v. Crooks in 
the lower court or in the 8th Circuit Court of Appeals 
nor the decisions of Judge Brown in the first Higgins 
case and of Judge Cochran in the case of Standard Nut 

Margarine Company v. Jones , wherein these three 

• _ 

United States District Court and the 8th Circuit 
Court of Appeals had expressed contrary opinions. 

Miller v. Standard Nut Margarine Company of 
Florida, 284 U. S. 498, 76 L. Ed. 422. In its decision 
in this case rendered February 15, 1932, the Supreme 
Court of the 1 United States affirmed the above men- 


tioned opinion of the 5th Circuit Court of Appeals as 
well as an opinion of the same court in the conlpanion 
case of Standard Nut Margarine Company of Florida 
v. Bose , Collector. The opinion of Mr. Justice iButler 
follows that of the lower court, and recites the jallega- 
tions of the plaintiff's bill of complaint as established 
in the ex parte proceeding before Judge Lake Jones, 
after which the opinion proceeds to hold that tl|ie gov¬ 
erning phrase should be construed as though the 
comma were not inserted and that— 

i 

“Regulations promulgated under the Adt omit 
the hyphen and add a comma, thus makifig the 
phrase to read ‘vegetable oil, annotto.’ The Com¬ 
missioner’s determination that respondent’^ prod¬ 
uct is oleomargarine necessarily was baied on 
that version. It is elementary that tax laws are 
to be interpreted liberally in favor of taxpayers 
and that words defining things to be taxed may 
not be extended beyond their clear import. Doubts 
must be resolved against the Government and in 
favor of taxpavers. (United States v. Merriam, 
263 U. S. 179/188 (T. D. 3535, C. B. II-2, 87); 
Bowers v. N. Y. & Albanv Lighterage Co., 273 
U. S. 346, 350 (T. D. 4009,‘C. B. VI-1, 268)j.) The 
legislative history and passage of the amendatory 
Act of 1930 show that the Commissioner ijs well 
as the Congress found that an enlargement!of the 
definition was necessary in order to coverj prod¬ 
ucts such as respondent’s. The language psed in 
the original Act was not sufficiently cle^r and 
definite to include products containing no Minimal 
fat. The Commissioner’s rendition of the gov¬ 
erning phrase was without warrant. His determ¬ 
ination that respondent’s product was oleomar¬ 
garine and taxable under the Act was erroneous 
and, in view of his earlier interpretations and the 
court decisions which had become final, miist be 
held arbitrary and capricious. It was without 
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force. (Interstate Commerce Commission v. 
Louis. Xasli. R. R. Co., 227 U. S., 8S, 91; Kwock 
Jan Fat v. White. 253 1*. S., 454, 457, 464, United 
States v. Mann. 2 Brock, 9, 11.) 

£< ;Vj jji; 

“ * * ‘ in cases where complainant shows that in 
addition to the illegality of an exaction in the 
guise of a tax there exist special and extraordi¬ 
nary circumstances sufficient to bring the case 
within some acknowledged head of equity juris¬ 
prudence, a suit may be maintained to enjoin the 
collector. 

:j{C # 


44 This is not a case in which the injunction is 
sought upon the mere ground of illegality because 
of error in the amount of the tax. The article is 
not covered by the Act. A valid oleomargarine 
tax could by no legal possibility have been as¬ 
sessed against respondent and therefore the rea¬ 
sons underlying section 3224 apply, if at all, with 
little force. , (LeRoy v. East Saginaw Ry. Co., 18 
Mich., 233, 238-239: Kissinger v. Bean, Fed. Cas. 
7853). Respondent commenced business after the 
product it proposes to make had repeatedly been 
determined by the Commissioner and adjudged in 
courts not to be oleomargarine or taxable under 
the Act and upon the assurance from the Bureau 
that its product would not be taxed. For more 
than a year and a half respondent sold its product 
relying that it was not subject to tax. If required 
to pay the tax its loss would be 7 cents per pound. 
Before the Commissioner's latest ruling respond¬ 
ent had made and sold so much that the tax would 
have amounted to more than it could pay. Peti¬ 
tioner acquiesced in the injunctions granted in 
Rhode Island and the District of Columbia and 
did not assess any tax upon identical products 
contemporaneously being made by complainants 
in such suits and directed enforcement against 
respondent’s entire product. Such discrimina- 
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tion conflicts with the principle underlying the 
constitutional provision directing that excises laid 
by Congress shall be uniform throughout the 
United States. It required no elaboration bf the 
facts found to show that the enforcement pf the 
Act against respondent would be arbitrary and 
oppressive, would destroy its business, ntin it 
financially and inflict loss for which it would have 
no remedv at law. It is clear that, bv reason of 
the special and extraordinary facts and ciircum- 
stances, section 3224 does not apply. The lower 
courts rightly held respondent entitled to the in¬ 
junction.’ ’ 

I 

In the light of the actual facts as herein outlined, this 
opinion of the Supreme Court is at first blush amaz¬ 
ing, but there is a clear explanation as to how it oc¬ 
curred. It is stated in the opinion: 

I 

“Petitioner (the Collector) does not het\e as¬ 
sign as error the finding below that respondent’s 
product was not oleomargarine. He seeks rever¬ 
sal upon the grounds that the statute forbids in¬ 
junction against the collection of the tax even if 
erroneously assessed; that this assessment! was 
made by the Commissioner under color of his of¬ 
fice, was not arbitrary or capricious and th|at, if 
there is any exception to the application of sec¬ 
tion 3224, this case is not within it.” (Italics ojurs.) 

j 

j 

So that the Collector raised no question before the 
Supreme Court as to the impropriety of the statutory 
construction adopted by the 5th Circuit Court otj Ap¬ 
peals. That counsel for the Collector should have 
closed his eyes to this aspect of the case is indeed! sur¬ 
prising, but such was the fact, and it left the Supreme 
Court without having the other side of that pha^e of 
the case before it. The opinion of Mr. Justice Bhtler, 

! 
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like that of the 5th Circuit Court of Appeals, will be 
searched in vain for any reference to the opinion of 
the 8th Circuit Court of Appeals in the Harrow-Tay- 
lor case, or to the opinions of the three District Courts 
which had construed the governing phrase as having 
the comma inserted. Thus it is apparent that the Su¬ 
preme Court, in so far as this aspect of the case is 
concerned, merely followed the opinion of the 5th Cir¬ 
cuit Court of Appeals, and that had the actual facts 
been presented to it, no such conclusion as that adopted 
could have been reached. 


Again the court’s use of the strong language that 
the Commissioner's action was “arbitrary,” “ca¬ 
pricious," “oppressive/' and “without warrant” was 
necessary to a determination that K. S. 3224 prohibit¬ 
ing injunctions restraining the collection of taxes, did 
not apply. 

The decisions of the appellate courts in the Miller 
case came after the acts now complained of had been 
done. We are here concerned with an attempted en¬ 
forcement of the Act in the years 1928, 1929 and 1930, 
and it cannot be disputed that down to April 22, 1931, 
the only three courts which had ever given considera¬ 
tion to the proper construction of the governing 
phrase had construed it with the comma inserted, and 
this construction had been held to be a reasonable one 


by the 8th Circuit Court of Appeals. Government of¬ 
ficials who would refuse to attempt to enforce the law 
in the face of such decisions would be subject to severe 
criticism, if not impeachment or removal. 





